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ABSTRACT

Panagiotis Alexandros Rozakis: Technologies of the digital age in the sports industry
and the law
(With the supervision of Marios Daniil Papaloukas, Professor)

This thesis aims to examine a number of applications of innovative digital technolo-
gies in the sports industry and the subsequent legal issues that have arisen from their
implementation. Technology has greatly affected the development and growth of
sports in many areas both on and outside of the field. This influence has only in-
creased with the emergence of new digital applications and their introduction into the
sports industry. The applications of financial technology (FinTech) to a wide range of
traditional sectors of the sports industry and the interaction they have with other
emerging technologies, affect, shape, and change the way sports are played, viewed,
experienced and regulated. Chapter | will be composed of the technical definitions of
the relevant digital technologies including examples from their integration into vari-
ous fields to give the reader a better understanding of the technical terms. In Chapter
I1 will be reviewed the effect of FinTech in the sports industry and will be a presenta-
tion of a case study of smart contracts, tokenization of sports memorabilia, non-
fungible tokens (NFTSs), socios, fan tokens and cryptocurrencies and also the interac-
tion of fintech tools with big data and data protection regulations. Finally, the Epi-
logue comprises concluding remarks about all the previously mentioned and provides

thoughts for further investigation.

Keywords: Fintech, Blockchain, Cryptography, NFTs, Data, Sports Law



INEPIAHYH
Movayidg AréEavopog Polakng: Texvoroyleg TG yn@akng EToyNs oty abOANTIKN
Bopnyoavio kot to dikouo.

(Mg v enifreyn tov Mdprov- Aaviii Iororovkd, Kabnyntc)

H mopodoa dmhopatiky| epyacio otoyevel va egetdoet po oepd and e@aproyEg
KOWVOTOU®V YNOLOK®V TEYVOAOYLDV 6ToV afANTIKO KAGd0 Kot Ta emakOAovOa Vo UKE
{nmpoto mov Exovv TPokOYEL amd TNV epapproyn tovc. H texvoloyia £xel emnpedost
o€ peydro Babud v avantuén kot v avamtuén Tov aOANTIGHOV 6€ TOAAOVS TOUEIS
1660 €vtOG 0G0 Kol €KTOC YNmEdOL. AVt M emppon €xel avEndel pe v gpedvion
VEOV YNOLIKOV EQOPUOYOV KOl TNV €10AY®YN TOVG otnv adAntikn Pounyovia. Ot
eQUPUOYEG NG Ypnuotootkovoukng texvoAoyiog (FinTech) oe éva gvpd @doua
TOPUOOCIOK®Y TOUEWV TOV AOANTIKOD KAAGOL Kol 1 aAANAETiOpacT oL £YovV e
GAAES aVOOVOUEVEG TEXVOAOYiES, EMNpedlovV, SLOUOPPOVOLY Kot dALALOVY TOV TPOTO
mov moailovion, avryetomiovror, Provovror kot pvBuilovion to abiquata. To
kepalowo I Ba amotedeiton omd TOLG TEYVIKOVS OPIGUOVE TOV GYETIKAOV YNOLOKOV
TEYVOAOYLDV, GUUTEPIAAUPBOVOUEVOV TOPASEIYUATOV a0 TNV EVOOUAT®OON TOVG CE
dlapopa media, Y10 VoL ODCEL GTOV OVAYVAGTI U KOADTEPT KATAVONGOT TOV TEYVIKDOV
opov. 210 Kepdroawo II Oa eEetaotel | enidopaon ¢ FinTech otov afintikd kAddo
kot Oa yiver pa mapovoioon pe epapuoyic Evtvev coppoiaimv, dnuovpyio tokens
oe abAntikd ovopvnotikd, NFTs, socios, fan tokens kot KpumtovouiopdToOV Kot
emiong v aAAnAemidpaon tov epyareiov FinTech ue ) vopobeoio yopw omd Big
Data kot v mpootacio dedopuévov. Térog, o Enthoyog meplapdvel KaToAnKTIKEG
TopATNPNCES Yoo OAa TO. TTPOOVOPEPBEVTA Kol TAPEXEL CKEYEIS YO TEPOUTEP®

dtepedvnon.

AéEerg-khewdd: Xpnuatooikovouikn teyvoioyia, AAvaioo orTaveunuévns eyypopng,
Kporroypopio, NFTs, [Ipocracio dedouévawv, AOntixo dikaio
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INTRODUCTION

Technology has affected and shaped almost every aspect of human activity. Espe-
cially, since the 19" century, human life has changed to a degree that few elements of
human presence remain unaffected by the use of technological achievements. Numerous
dynamic technological innovations have been introduced to the world and have been a
catalyst in the progress of many human activities. The rhythm that new technologies af-
fect our everyday life is unprecedented and every sign leads to the conclusion that human
resourcefulness is not going to slow down any time soon. These technological advance-
ments have affected sports, on and off the pitch, even though the “sports world” has been
sometimes reluctant to fully accept and integrate them. Examples can vary from the well-
known in recent years changes in the officiating of sports such as football, basketball, and
tennis and the introduction of new sportswear, gadgets, and tools for sports such as tennis
and baseball to athletic performance enhancement methods and medical and rehabilita-
tion innovations. Impacts of these innovations have been felt at all levels of sport, from
grassroots and amateur sports to the Olympic and Paralympic Games and finally profes-
sional sports.

There are numerous next-generation technologies that are beyond the scope of the
current thesis but already have a great impact on the sports industry and will definitely be
the subject of debate in the following years. Performance-enhancing innovations such as
bionic vision and hearing aid technologies, blood doping technologies, and robotics have
already raised legal and ethical concerns. In addition, technology has created many sports
as a way to challenge and express human creativity and competition, including various
extreme sports or adaptations of traditional sports in the 21% century. As the boundaries
of the human body expand by the use of immerging technologies, new challenges would
be necessary to be addressed by every stakeholder.

These novel options have already imposed pressure on sports organizations and
business officials, governing bodies, states, and non-governmental organizations to read-
dress many policies and directives currently used to guide the development and conduct

of the sport. The leaders of the sports industry must predict, have an open mind to new
1



ideas that may seem even controversial, and act faster than others to stay competitive.
Challenges arise for every stakeholder in managing and integrating technologies in
sports. In the 21% century’s globalized market there is no way to stay unaffected by these
developments and the sports industry needs to get a competitive advantage through appli-
cations of technology. Sports organizations and franchises have to become familiar with
emerging technological innovations since the competition between industries that have
the same or similar audiences such as the motion pictures industry and the streaming plat-
forms will only become fiercer as they compete for new audiences and the engagement of
younger generations. The digital age demands of everyone involved in the sports industry
be vigilant and ready to adapt to the emerging needs.

Recently, the sports industry is going through intense digitalization and moderni-
zation and is constantly evolving despite having difficulties in keeping up with the rapid
pace of technology. Meanwhile, skeptics say that these advances in technology cannot
possibly live up to all the hype they are generating nowadays but if someone carefully
examines the evolution of the sports industry (new rules, medical and injury prevention
advances, new ways of broadcasting sporting events and introduction of a new line of
digital products e.a) will conclude that technology has an ever-growing effect in the
sports world. Since many passionate fans of several sports and events are younger and
from various cultural and geographical backgrounds, accustomed to interacting online are
seeking the same kind of fresh solutions from traditional sporting clubs, that they expect
from other providers of content, such as social media, motion pictures distribution, or
online gaming,* the sports industry must adapt to reach that dynamic audience. Many as-
pects of the industry that relate closely to the new technologies and the use of the world-
wed will be affected by the integration of new digital technologies (such as e-sports
which have an increasing market share of approximately £1bn in global revenue 2 while it
is estimated that the number will be $1.6 billion by 2023).%. These specificities of the

sports industry can be addressed with the application of technology and especially in the

1 Lars Rensing, “Opinion,The future of sports is embracing digitisation” (9 January 2021), online: Sports-
promedia <https://www.sportspromedia.com/opinion/sports-blockchain-tokens-digital-collectibles-tech>.
2, “Esports'set for £1bn revenue and 600 million audiences by 2020”, (21 March 2017), online: BBC Sports
<http://www.bbc.com/sport/39119995.>

3 Christina Gough, “eSports market revenue worldwide from 2018 to 2023” (13 October 2020), online:
Statista <https://www.statista.com/statistics/490522/global-esports-market-revenue/>.
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fields of financing, capital raising, and investment, fan engagement, and fan service, new
applications of technology can give solutions to many challenges of the industry. The
new reality of the industry will have to handle numerous legal issues, regulations, and
requirements, especially considering the transnational and globally linked sports industry.
Since the world is changing at a rapid pace, every stakeholder will be required to keep up
to date with emerging technologies as a way of obtaining a competitive advantage against
not only their traditional but also new emerging factors in the global market.

The purpose of this thesis is to present various of the applications of the digital
era in the sports industry and examine some of the legal issues that have already arisen
and will eventually come up by their use. There will be a review of the various applica-
tions of the financial technology “Fintech”, as a dynamic factor in the finance world*
since there are many ways that these tools and practices are used and can be used in the
concept of sports. In Chapter I, will be presented the technical definitions of the terms
including inter alia, distributed ledger technologies (DLTs), and especially Blockchain,
Cryptocurrencies, Tokens, 1COs, and Smart Contracts. Next, Chapter Il there will be re-
viewed the effect of Fintech in the sports industry and will be a presentation of a case
study of both practical applications and the emerging legal issues of smart contracts, to-
kenization of sports memorabilia, crowdfunding through fintech, non-fungible tokens
(NFTs), socios, fan tokens, and cryptocurrencies and also the interaction of fintech tools
with big data and data protection regulations. There will be an analysis of the legal issues
that arise from each one of them and the impact that they have on the sports industry as
they have shaped the 21% Century and the issues they have presented to various jurisdic-
tions, especially in the E.U. in the concept of data protection regulation. Finally, the Epi-
logue is composed of concluding remarks about all the previously mentioned and ana-

lyzed.

4 Garrett Baldwin, “The top 10 trends in fintech” (15 April 2016), online: Futures Mag
<http://www.futuresmag.com/2016/04/15/top-10-trends-fintech>.
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Methodology

For the purpose of this thesis, there will be presented applications of fintech and
the relevant digital technological advancements in the sports industry. The legal topics
that will be discussed cannot be presented without a brief overview of the terminology
around the technology and an analysis of the practical usage of these technologies in the
modern sports ecosystem. The bibliography in recent years has been very broad and thus
a variety of legal issues has emerged and been analyzed. The ones that have more accu-
rate applications in the sports industry and examples from jurisdictions that have ad-
dressed these issues or are leading the legal discussion globally will also be presented.
Since it is the author’s belief that the applications of digital technology in the sports in-
dustry are not issues limited specifically to a single jurisdiction or state, but will be ad-
dressed and shaped by international, transnational, and domestic sports organizations,
legislative bodies, academics, and business practitioners from a global audience, in this
thesis will be presented examples from various sports, states, and legal systems.

In order to assist the reader in understanding more adequately the specifics and
characteristics of each field and application, there will be a brief analysis of the relevant
technology without going into technical details that are beyond the scope of this thesis
and when appropriate, paradigms from various sports and jurisdictions. Then the analysis
will be specified in the concept and usage in the sports industry and the legal issues that

have arisen.



CHAPTER |

1. Fintech

Fintech consists by the terms “finance” and “technology”, ® and can be identified
in the 1990s as an initiative to promote technological innovation in the financial industry®
or as “a new financial industry that applies technology to improve financial activities”.’
The 2008-2009 global financial crisis acted as a catalyst that transformed the whole fi-
nancial services industry.® Prior to crisis samples of FinTech can be traced as an auxiliary
tool by financial institutions for their traditional operations, such as the internet banking
or the introduction of credit cards. Since the financial crisis and mainly as a precaution
there were three key developments that took place: a) The implementation of Stricter
Regulations: as a safeguard to economic recovery a way to prevent crises in the future.’
b) By 2016 Financial institutions were more and more distrusted by consumers since Fi-
nancial Services were the most distrusted industry, while on the other hand Technology
Services were the most trusted®® and c) technological advancement, mostly with the birth
of a new digital world since the advancement and wider use of mobile applications and

the digitization of various consumer services. These Fintech companies are an alternative

5 Jelena Madir, FINTECH, Law and Regulation,(Cheltenham, UK: Edward Elgar Publishing Limited, 2019) at
1.

5 Douglas Arner, Janos Barberis & Ross Buckley, “The evolution of FinTech: A new post-crisis paradigm?”
(October 1, 2015), University of Hong Kong Faculty of Law Research Paper No. 2015/047, UNSW Law Re-
search Paper No. 2016-62, online: <https://ssrn.com/abstract=2676553>.

7 Patrick Schueffel, “Taming the beast: A scientific definition of FinTech” (2016) 4 No 4 Journal of Innova-
tion Management 32, online: <https://journalsojs3.fe.up.pt/index.php/jim/article/view/2183-
0606_004.004_0004>.

8 Alejandro Puertas et al, “The Next Wave of FinTech: Redefining financial services through technology”
(2017) version 1.01 report for the Stockholm School of Economics, online (pdf):
<https://www.academia.edu/35568255/Report_The_Next_Wave_of FinTech_Report_Redefining
_Financial_Services_Through_Technology> at 10.

% lbid.

10 Edelman,”2016 Edelman Trust Barometer” (16 January 2016), online (pdf):
<https://www.edelman.com/trust/2016-trust-barometer>.
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to traditional banks and are competing with them for customers more and more in recent

years. !

1.1. Finance and technology

In the past technology has affected the finance sector, with the introduction of credit
and debit cards in transactions for example, but the recent technological advancements,
the creation of larger databases, and the reduction of operating costs lead to the conclu-
sion that the financial sector is experiencing a total transformation and every business
industry cannot remain unaffected. The areas of finance, banking, public markets, and
hedge funds are affected by the digital age among others, so Fintech is introducing tech-
nologies that are affecting traditional financial services, such as payments, account man-
agement, loans, transfer of funds, credit and asset management eg.

Of course, as an effect of the growing interest in the new technologies, investing in
FinTech firms has risen substantially in recent years.*> The number of total global in-
vestment in FinTech companies reportedly hit $57.9 billion in June 2018.%% Venture capi-
tal investment has erupted, from $800 million in 2010 to almost $20 billion by June
2018.1 These Fintech companies can range from start-ups, ¥ financial institutions such
as HSBC or Barclays, which are exploiting and partnering up with FinTech start-ups, big
techs such as Apple, Meta, or Twitter, financial services companies, such as Revolute,
MasterCard, Fiserv, to companies that are focused on a single technological advancement

or process, including mobile payments, peer-to-peer lending, retail banking etc.

11 Supra note 8.

12 1pid at 2.

13 KPMG, “The Pulse of FinTech 2018” online:
<https://assets.kpmg/content/dam/kpmg/xx/pdf/2018/07/h1-2018-pulse-of-fintech.pdf> at 4
1 Ibid at 9.

15 Supra note 5 at 4.



1.2. Distributed Ledger Technology

Distributed ledger technology (DLT) can be characterized as a database that is shared
across a network and is not stored in a single computer or drive at the same time.'® DLT
have also been defined as “records, or ledgers of electronic transactions, similar to ac-
counting ledgers.!” A significant difference can be identified in their operation in a com-
mon or ‘distributed’ network of participants and not by a central governing body, making
the existence of a centralized validation system unnecessary. DLT use cryptography, and
encryption techniques with the generation of keys and hash functions, to safely store the
data in the blocks and validate the transactions executed in the system”.'® The overview
of the database and the storage of data is not supervised and executed by a central author-
ity instead the data are shared by all the participants of the network. DLT makes it possi-
ble to simultaneous view data in real time.

There are different categories of DLT systems, for example depending on who can
access the ledger and become a member of the network, distributed ledger technologies
can be characterized as restricted and unrestricted systems or permissionless and permis-
sioned systems. The latter are the ones open to the public whereas the former are restrict-
ed to certain participants. Another distinction is the one between record and title ledgers
where the former operates as a record of the transfers, providing the necessary validation
while the latter ones operate on making possible the transfers on the DLT.*® Finally DLT

can be divided into platform asset tokens, where the transaction may or may be not con-

16 Florence Guillame, Aspects of private international law related to blockchain transactions, in Daniel
Kraus, Thierry Obrist & Oliver Hari, eds, Blockchains, Smart Contracts, Decentralised Autonomous Organi-
sations and the Law, (Cheltenham, UK: Edward Elgar Publishing Limited, 2019) 49 at 50.

17 ESMA Report, “The Distributed Ledger Technology Applied to Securities Markets” (7 February 2017),
online: https://www.esma.europa.eu/sites/default/files/library/dIt report - esma50-1121423017-285>
at 5,

18 Ibid.

1% Joseph Borg, “Blockchain and Land Registration” (17 December 2019), online: WHPARTNERS
<https://whpartners.eu/index.php?p=news/blockchain-and-land-registration-1>.
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nected to real world assets or can be associated only with virtual assets (e.g. cryptocur-

rencies).

1.3. Blockchain technology

Blockchain technology, by making the uniqueness of an asset possible in the digital
world, is one of the technologies that have the biggest potential and the wider possible
application in many aspects of the sports industry. Through the analysis of the following
chapters, it will be evident to the reader that blockchain has the potential to acquire a cru-
cial role in the future of the sports industry. Most of the applications of the technology
are based on and are taking advantage of the unique characteristics of the blockchain.

Blockchain technology was first introduced in 2008 when a pseudo-anonymous per-
son or entity named Satoshi Nakamoto published the white paper introducing Bitcoin.?°
Blockchain is a network where the transactions are executed, identified and recorded by
various users simultaneously.?* Blockchain is type of ledger, which utilizes cryptography
and ways for consensus for the entering, storage, and editing of data. The following are
some of the main characteristics of blockchain: Users share the same ledger and can work
simultaneously, without having control over it which operates on a decentralized peer-to-
peer network of computers which are called nodes. The chain of entries which are called
blocks works as a record of the entire history of the transactions thus making tampering
with or rewriting the data very difficult. All these transitions are stored through cryptog-
raphy ensuring the security and the difficulty to tamper with the history of the transac-
tions. These transactions are pseudonymous since the identity of the parties is not dis-
closed. The process that guarantees that the identity of the parties is not revealed is

achieved by “hashing” which encrypts the data by transforming them into shorter fixed-

20 Sascha L. Schmidt, 21st Centrury Sports, (Switzerland, Springer Nature AG, 2020) at 191.
21 Sypra note 16 at 50.



length values. The use of key generators that generate public and private keys ensures

pseudonymity which is essential for these transactions?.

A brief description of the way the blockchain functions is the following; a user starts
the process, which is represented as a “block” and communicated to a peer to peer (P2P)
network of numerous computers (“nodes”). When a block is entered into the chain, tam-
pering with or destroying the data is not possible since all the data has been shared with
all the participants.?® The records of the new block, must afterward be validated by all the
users in the network as all members validate the network’s integrity according to a prede-
termined consensus mechanism which is done through algorithms. As such there is no
central authority that provides the validation and credibility to the system?* there is no
need for third parties to act as middlemen. Each new input of data to the ledger, following
the validation, is done by the “miners” who form blocks for a profit. Then there is in
place a consensus protocol that clarifies the way of validation and creation of blocks by
an algorithm. There are different ways to execute this mechanism. The two most common
algorithms are the so-called proof of work (PoW) and the proof of stake (PoS). The for-
mer gives the right to users (miners) to add new transactions to the network by qualifying
te work that was done by them and is most commonly done by solving complex crypto-
graphic mathematical equations. In the latter, the maintenance of the network is done by
putting up the number of virtual currencies they hold for the right to validate new block
transactions. All these are executed anonymously by using code names (digital signa-
tures).

After the verification of blocks, each one gets a hash and they become part of the
specific blockchain of transactions and is added to the chain. Every new added block has
a link to the others before it, thus every new block is interconnected with the previous
one. These records of links remain immutable and timestamped.? Following, each user

adds the newly created block to their ledgers and they keep a copy of the new chain thus

22 George Dimitropoulos, “The Law of Blockchain” (2020) 95 Wash L Rev 1117 at 1127 online:
<https://www.researchgate.net/publication/339998624 THE_LAW_OF_BLOCKCHAIN>.

23 Siraj Raval, Decentralized Applications (O'Reilly Media, Inc., 2016).

24 Andreas Antonopoulos, Mastering Bitcoin: Unlocking digital crypto- currencies (USA: O'Reilly Media Inc,
2015) at 4.

25 Matthias Lehmann, “Who owns Bitcoin? Private law facing blockchain,” 2019 EBI 42, at 4.



making it certain that every new change to the blockchain is depicted on every identical
copy of the blockchain that every user keeps. This way, every node in the network has
stored a complete copy of the ledger which cannot be altered.

Thus, the blockchain operates as a decentralized accounting ledger, accessible by eve-
ry member of the network, and these members act as safeguards for the integrity of the
ledger since they possess a copy of the system with the complete transaction history. The
tampering with any data stored in the ledger cannot be done without the modification of
the entire network. This is a factor that enhances the security and transparency of the
transactions and also makes the existence of a central authority unnecessary since the par-
ties that are involved in the network confirm the validity with the use of algorithms.

1.4. Crypto assets and Cryptocurrencies

A definition of Crypto assets can be set as digital assets stored on a distributed ledg-
er.?® EU has defined crypto-asset as “a digital representation of value or rights which
may be transferred and stored electronically, using distributed ledger technology.”?’
Crypto assets are a secure digital representation of value or contractual rights that uses
some type of distributed ledger technology (DLT) and can be transferred, stored, or trad-
ed electronically.?® Most countries and regulatory authorities treat crypto assets as assets
or commodities, rather than a traditional currency and the precise categorization of a
crypto asset ultimately depends on whether it is backed by an underlying asset, whether it
operates as a means of payment, and the rights and entitlements that attach to its owner-
ship.?® Payment currencies, privacy, utility, security coins, and non-fungible tokens
(NFTs) are some of their categories. Payment currencies are digital currencies used in
transactions, such as BITCOIN and other cryptocurrencies. Privacy coins are focused on

privacy with the use of algorithmic encryption methods. Utility tokens are used in appli-

26 Sypra note 5 at 75.

27 Proposal for a regulation of the European parliament and of the council on Markets in Crypto-Assets,
and amending Directive (EU) 2019/1937 at art. 3.

28 HM Treasury, FCA and Bank of England Cryptoassets Taskforce, Final Report (October 2018), online:
https://www.gov.uk/government/publications/cryptoassets-taskforce, at 11.

2% Supra note 16.
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cations to give users several benefits such as selected services for example voting rights.
Security tokens can be used for crowdfunding projects. Finally, stable coins are coins,
that whose value is stable with the use of fiat or crypto-currencies. Non-fungible tokens
are characterized in contrast to fungible tokens to represent a unique digital asset. Some
of the abovementioned categories that have a growing application in the sports industry

will be reviewed in chapter 2.%°

Cryptocurrencies are a category of crypto assets that aim to perform the roles of cur-
rency in economic transactions. Bitcoin, probably the most widely known example of
cryptocurrency was introduced in January 2009 and it uses blockchain technology to
solve the problem of decentralized control and double payment through the use of algo-
rithms.3! The decentralized nature and absence of a central governing authority, as in the
case of traditional currencies backed by banking institutions for example, the constant
and rapid advancements in their cryptographic technology, and the absence of a harmo-
nized definition are issues that prevent them from having a firm regulatory framework.
According to the definitions set by the EU% “virtual currencies are a digital representa-
tion of value that are not issued or guaranteed by a central bank or a public authority, and
it is possible to be independent of a traditional established currency and are not character-
ized as currency or money, but are accepted by engaging parties as a means of exchange

and which can be transferred, stored and traded electronically.”?

Cryptocurrencies can either be saved in digital wallets, on exchanges that are digital

platforms, and on offline hardware. In the case of centralized exchanges, the user does

31 pricewaterhouseCoopers France and Francophone Countries of Africa “How blockchain and its applica-
tions can help grow the sports industry?”, (2019) online (pdf):
<https://www.pwc.ch/en/publications/2019/Blockchain%20in%20the%20Sports%20industry.pdf> at 12.
32 Directive (EU) 2018/843 of the European Parliament and of the Council of 30 May 2018 amending Di-
rective (EU) 2015/849 on the prevention of the use of the financial system for the purposes of money
laundering or terrorist financing, and amending Direc-tives 2009/138/EC and 2013/36/EU, Official Journal
L 156/43 of 19 June 2018 at art 1 para 2(d)

33 Ibid.
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not own the keys so there isn’t a total level of control over the account.®* In decentralized
wallets, the user does own his keys, meaning he has complete control of the funds in the
wallet. The public key is used as an ID by the other users, while the private key is used to

access his wallet and then proceed to various transactions.®

Asset tokens that give their owners a specific right over an asset. The creator of the
token decides the type of right. The digital tokens that are saved and stored on a ledger or
blockchain, can either represent a digital or physical asset.

Utility tokens give their owners the right or ability to access a product, asset, or ser-
vice.*® This is usually an item or service that exists outside the ecosystem in which the
utility token operates.®” An example might be a utility token that entitles its holder to ex-
change it for a pay-per-view of a team sports game or an offer at a franchise’s fan shop.

Security tokens are generally issued by entities for purposes of (i) capital raising, (ii)
the tokenization of ownership rights; or (iii) profit sharing. Once issued, this form of to-
kens can be the subject of further trading, which could be either an organized platform or
a more informal market.3® Another important aspect is also the case that cryptocurrencies
and utility tokens can be traded, based on their value, but this is more of a consequence of
their characteristics, rather than their primary purpose as is the case with security tokens.
Given that security tokens are a form of capital raising, there is a risk that these tokens
can be legally characterized by existing regulatory laws as ‘transferable securities’ — for
example, shares, contracts for differences, or units in a fund, depending on how they are

structured.®

1.5. Smart contracts

34 Supra note 16 at 53.
35 Ibid.
36 Ibid at 76.
37 Ibid.
38 Ibid at 77.
39 Ibid.
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One of the applications that were made available due to blockchain and the DLTS is
smart contracts. “Smart Contracts” have a crucial part in platforms and applications being
developed by blockchain or DLT? and the term describes a line of code that automatical-
ly executes the whole or specific terms of an agreement and is stored on a blockchain-
based platform.*! Smart contracts are stored on a blockchain and are automatically exe-
cuted when specific conditions are met, depending on the contract that regulates the
agreement. 2 The term was introduced by Nick Szabo in 1994 who characterized smart
contracts as s a computerized transaction protocol that executes the terms of a contract
aiming to facilitate common contractual conditions, minimize exceptions both malicious
and accidental, and exclude for third parties. Additional goals include the saving of ex-
penses by lowering transaction and other relevant with the agreement costs. Each smart
contract processes certain orders and is executed when it is confirmed that the predeter-
mined conditions have been met. Smart contracts can be used to govern two types of con-
tractual transactions that also can be identified widely in the sports industry: Firstly, exe-
cuting the allocation of funds when the conditions are met, and secondly, imposing finan-
cial penalties in the event of non-completion of certain terms.** With smart contracts the
human factor is not required once the smart contract is been uploaded on the blockchain
and the data around the agreement which includes the time, parties and specific terms are
stored in the blockchain.** They utilize cryptocurrencies and tokens while some block-
chains have characteristics that make them appealing in using smart contracts because

they have been designed specifically to facilitate their use.*

40 Stuart Levi & Alex Lipton, “An Introduction to Smart Contracts and Their Potential and Inherent Limita-

tions” (May 26, 2018) Harvard Law School Forum on Corporate Governance, online:

<https://corpgov.law.harvard.edu/2018/05/26/an- introduction-to-smart-contracts-and-their-potential-

and-inherent-limitations/>.

41 bid.

42 Nigel Gopie, “What are smart contracts on blockchain?” (July 2, 2018), online: IBM

<https://www.ibm.com/blogs/blockchain /2018/07/what-are-smart-contracts-on-blockchain/>.

43 Supra note 40.

44 Supra note 16 at 54.

4> pricewaterhouseCoopers France and Francophone Countries of Africa “How blockchain and its applica-

tions can help grow the sports industry?”, (2019) online (pdf):

<https://www.pwc.ch/en/publications/2019/Blockchain%20in%20the%20Sports%20industry.pdf> at 12,
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1.6. Initial coin offerings (ICOs)

Initial coin offering (ICO) can be characterized as a means of fundraising from
various stakeholders, by capitalizing on cryptocurrency.*® Those seeking to raise capital
so that they can launch a novel product or service can offer an ICO and investors can
purchase the coins in order to acquire new tokens. This token may have some utility that
is connected to the product or service the company is offering or even represent a stake in
the company. An ICO can be modified to the specific needs and will be available for cer-
tain periods, while usually small amounts are made available for purchase. The coins may
be minable, like Bitcoin, or there may be a fixed number of them created. The term ICO
was inspired by IPO (Initial Public Offering), which refers to offering of shares by a pub-
lic company to the public in a new stock issuance for the first time. An ICO refers to ‘a
process in which companies, entrepreneurs, developers or other promoters raise capital
for their projects in exchange for digital tokens that may represent payment for a good or
service, or a security, commodity or derivative thereof, depending on the nature of the
ICO’s structure and the participants’ activities’.*” An 1CO is a very light-touch form of an
initial public offering (IPO), the difference being that, in an ICO, investors are offered the
opportunity to purchase tokens. However, like the more traditional IPOs, ICOs may be

deemed securities offerings if they meet certain regulatory criteria.

46 Alison Lui & Nicholas Ryder, FinTech, Artificial Intelligence and the Law, Regulation and Crime Preven-
tion, (New York, Rutledge, Tylor and Francis Group, 2021) at 110.
47 Financial Stability Board,” Crypto-asset markets, Potential channels for future financial stability implica-
tions (10 October 2018) online (pdf): <https://www.fsb.org/wp-content/uploads/P101018.pdf> at 3.
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1.7. Decentralized Autonomous Organizations (“DAOs”)

A definition for decentralized autonomous organization (DAOS) is “a limited liability
company” with special provisions allowing the company to be algorithmically run or
managed through smart contracts”.*® The goal of these organizations is to codify the rules
and decision-making systems of an organization by eliminating the need for documents
or even individuals in governing the organization through the use of smart contracts.*°.
DAO are quasi-corporate entities, where some actions of governance within the organiza-
tion such as voting rights are fully automated. The blockchain platform, the smart con-
tracts, and the algorithms would execute the decisions around corporate governance mak-
ing the human factor unneeded. While in the traditional governing structure of organiza-
tions, where decision-making is concentrated at the top (i.e., at the board of directors), the
governing process of a DAO can be programmed directly into algorithms.*® These organ-
izations theoretically have the potential to implement alternate ways of corporate govern-
ance, by retaining traditional structure of corporate organization while introducing the

flexibility of the digital world.>!

48 David Siegel, ‘Understanding the DAO Attack’ (9 March 2022), online: Coindesk
<www.coindesk.com/understanding-dao-hack-journalists/>.

49 Ibid.

50 Aaron Wright & Primavera De Filippi, “Decentralized Blockchain Technology and the Rise of Lex Cryp-
tographia” (10 March 2015), online (pdf):

https://papers.ssrn.com/sol3/papers.cfm?abstract id=2580664>.

51 Ibid at 16
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CHAPTER I

2. Fintech in the sports industry

2.1. Smart Contracts in the sports industry

The sports industry is an area that is mainly organized, coordinated, managed, and
evolved through contracts. Every legal practitioner either an associate at a sports law firm
or an in-house legal counsel in a sports organization or business can verify that contracts
are a huge amount of the day-to-day work in the industry. In most jurisdictions, in the
sports industry for a contract to be characterized as legally binding and enforceable, there
are six factors required to be identified: an agreement to be in place, between parties that
are competent, the presence of genuine assent on behalf of them, supported by considera-
tion, made for a lawful objective and that the agreement has the typicality required by
law.>? The norm in the sports industry is using an explicit contract in contrast to an im-
plied contract which can be met in other industries. Three categories of sports contracts
are the most commonly addressed: professional service contracts; endorsement and mar-
keting contracts; and appearance contracts.>® The terms of the contracts can vary to a dif-
ferent degree depending on the sport, jurisdiction, or athlete.>* Traditional contracts regu-
late almost every aspect of the sports industry and even though they still have a vital role,
in order for the sports industry to further continue to grow, sports managers are looking
for ways to utilize smart contracts.> By accepting and utilizing smart contracts in various
parts of the sports industry, agents, organizations, and legal practitioners, can reduce legal
disputes, and transaction costs and revolutionize the industry by becoming a paradigm

that other industries would be eager to follow.%®

52 “Sports Contracts — Basic Principles”, online (pdf): UsLegal.coml, <https://sportslaw.uslegal.com/sports-
agents-and-contracts/sports-contracts-basic-principles/>.

53 Ibid.

4 Ibid.

55 Cody von Rueden, “Smart players need smart contacts: How blockchain and smart contracts can revo-
lutionize the sports industry”, (2020) 25 Il BLJ at 138.

%6 Ibid.
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A big part of the sports industry is handled through contracts whether it is a written
agreement governing the relationship between the athlete and the team, the spectator and
the company that holds the rights to broadcast the sporting event (whether it is TV Cha-
nel, Streaming platform etc.), or even gamblers and the bookkeeping agency.®” A large
number of sports disputes arise from contractual differences and all the parties are con-
stantly looking for ways to minimize costs and be more time and cost-efficient. When
someone keeps in mind that especially in the sports industry which has a low level of
trust between contracting stakeholders that often have conflicting interests, technology
can be one of the ways forward. Blockchain makes transactions between even conflicting
parties to be executed in an automated way, with transparency, and without friction..>®
The self-executing nature of smart contracts allows for immediate enforceability and au-
tomatic execution only upon completion of predetermined conditions with the use of
blockchain.>® Smart contracts can consist of an agreement, where the specific terms have
taken the shape of electronic code where the contracting parties can structure their rela-
tionships more efficiently, in a self-executing manner by also reducing costs around the
enforceability of the contract.®

Utilizing smart contracts in the context of sports has the potential to diminish the
emergence of contractual disputes. Smart contracts based on predetermined conditions
can be executed in an automated way. This automatic execution first of all prevents par-
ties from not making agreed payments and also prevents them from demanding ones that
were not agreed. Utilizing smart contracts will allow for a more secure and trustful way
of wire transfers and can also revolutionize the way bonuses are paid.®* These bonus
payments, where the bonuses are based on the reaching of on-field performances or
achievements can be governed by smart contacts where the transaction will automatically

take place when the predetermined conditions are met. In the industry, many athletes

57 Supra note 20 at 194.
58 Ibid.
59 Reggie O’Shields, “Smart Contracts: Legal Agreements For The Blockchain” (2017) 21 1 NC Banking Inst
177, online: <http://scholarship.law.unc.edu/ncbi/vol21/iss1/11/> at 179
%0 Supra note 50 at 11
61 Jon Southurst, “Ex-Rugby Star: Smart Contracts Could Prevent Legal Disputes in Sport” (22 January
2015), online: CoinDesk <https://www.coindesk.com/ex-rugby-star-smart-contracts-prevent-legal-
disputes-sport/>.
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have performance bonuses when they meet certain numbers whether the number is goals
scored or appearances made in a season, etc. Additionally, endorsement deals can be reg-
ulated through smart contracts with the same mindset. When the predetermined contract
terms are fulfilled (eg. when the predetermined number of basketball shoes with the name
of the athlete that needs to be sold is reached) the agreed amount of money is automati-
cally released to the athlete. The potential opportunities for the use of smart contracts in
sports vary from being an auxiliary tool for various industry workers in their everyday
work to replacing effectively traditional contracts at all levels of the sports industry de-
pending on the level of integration. Athletes and other stakeholders can govern with
smart contracts sponsorships and endorsement deals, health insurance plans, agent and
manager representation, they can also manage image, name and likeness rights, and other
general contractual obligations whether the deal governed by the smart contract is be-
tween a club and an athlete or between sports clubs, or even between governments and
international organizations. The integration of smart contracts in the professional sports
industry, and the utilization of the special characteristics of blockchain technology, can
lead to secure, verified, and executed credibly and fast transactions by also reducing
third-party fees since third parties would be only auxiliary within the use of smart con-
tracts.

There are some evident advantages from the utilization of smart contracts in the
sports industry. First of all, the application of blockchain technology means that the con-
tracts that involve cryptocurrencies will use a digitized, decentralized public ledger for all
transactions resulting in an automated way of moving funds.®? This way the contracting
parties save time since the transfers are instantanecous since they don’t need the middle
man and the associated fees moreover, they can reduce the manpower needed to execute
these transactions.®® The broader use of smart contracts would not reduce significantly
the need for lawyers and courts since disputes are almost certainly going to continue to
arise and the regulations around technology are only going to be expanding. Lawyers

that deal with smart contract coding and blockchain technology law can help incorporate

62 Josh Stark, “Making Sense of Blockchain Smart Contracts” (4 June 2016), online: CoinDesk
<https://www.coindesk.com/markets/2016/06/04/making-sense-of-blockchain-smart-contracts/>.
53 Ibid.
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existing laws and regulations into blockchain development by applying existing laws and
regulations to a new exciting area.

On the other hand, there are also potential disadvantages that come with the integra-
tion of innovative technology in an industry that to a certain degree is driven and man-
aged by traditional methods. First of all, smart contracts are using a form of cryptocur-
rency as the chosen currency to exchange funds. This comes with all the disadvantages of
the cryptocurrency sector, such as the high market volatility and the uncertainty that
comes with cryptocurrency exchanges. The solution can be to convert the cryptocurrency
of choice into a fiat currency which means that the transactions would be instantaneous
and would require an associated fee thus diminishing any gained advantages. Moreover,
since smart contracts are essentially lines of code, they can produce complications and
misconceptions, especially considering the limitations on coding knowledge and training
of lawyers and law practitioners. Lawyers that are involved in the field of cryptography
and fintech need to cooperate and interact with computer engineers in order to ensure that
lines of code accurately depict the agreement between the parties and is in compliance
with the general contractual rules and obligations. In addition, in order for the blockchain
system to be incorporated in the sports industry, the relevant data around smart contracts
need to be uploaded onto the relevant ledger. The prosses of obtaining the necessary data
around appearances and scoring performances in a league as needed to pay athletes their
agreed bonuses automatically, from various databases including newspapers and news-
feeds and official sports leagues statistic databases, is needed to exploit blockchain.®* Fi-
nally one of the most important aspects that delays the acceptance of smart contracts as a
reality in the sports industry is the lack of regulation around blockchain technology and
the differences in regulatory laws and governmental overview in various jurisdictions.

In order to govern and regulate transactions that involve smart contracts, academ-
ics, governing bodies, and lawyers have to examine whether smart contracts should be
treated as “traditional” contracts. There are different definitions and characteristics of
contracts among legal systems and states but there are some basic characteristics of con-

tracts: two or more parties, which declare explicit their wishes to be bound by the con-

64 Jon Southurst, “Ex-Rugby Star: Smart Contracts Could Prevent Legal Disputes in Sport,” (2015), online: <
https://www.coindesk.com/ex-rugby-star-smart-contracts-prevent-legal-disputes-sport>.
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tract, and the mutual consent to be bound by the agreed terms and conditions. In the
USA, a common law state, the basic requirements for a contract to be considered legally
binding are mutual consent, expressed by a valid offer and acceptance, followed by ade-
quate consideration, capacity, and legality (minding the differences between states). In
several states, the element of consideration can be satisfied by a valid substitute. Another
example is the Greek civil code which views valid a contract that contains the will of two
or more entities,% providing the parties with the right to freely negotiate, draft and exe-
cute a contract to their best interests and granting them freedom of choice on the ways of
the contract set by their right of private autonomy.

Since many parts of fintech are not fully regulated, and much scrutiny evolves
around the regulation of the industry, it is not certain what regulations and laws will be
introduced in the future and in different jurisdictions. In order for a smart contract to be
enforced, it may have to be in compliance with validity rules around traditional contracts.
Smart contracts will have to abide by laws and rules for contracting in various legal sys-
tems set by lawmakers and courts in various jurisdictions. For regulation purposes, a
smart contract is viewed by legal practitioners in the same way as traditional contracts
which apply existing legal principles that are adjusted in a way to deal with the specifici-
ties of smart contracts. Smart contracts seem to meet all needed requirements by law (de-
pending on different legal systems, states, and jurisdictions), to be considered as contracts
and thus legally binding similar to traditional contracts. Specific regulations may be re-
quired to be implemented in order to address specific needs and arising issues given the
novel character of the smart contracts and considering the specific characteristics of the
developing technology. Legal practitioners and legislators in both common and civil law
jurisdictions need to be technologically updated and familiar with the particularity of
smart contracts to treat them in a harmonized way given the increased interaction of par-
ties residing in different states and the global nature of these novel digital innovations.

By utilizing smart contracts within the various aspects of the sports industry,
stakeholders will be presented with many possibilities and different uses. Because this
technology is novel, the absence of firm regulatory system has been discouraging devel-

opment and implementation in areas where traditional means such as traditional contracts

55 Greek Civil Code (P.D. 456/1984 - Greek Government Gazette A 164/24.10.1984) at art. 185 — 196
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have been successful. Since the sports industry is always looking for ways to improve
and gain a strategic advantage over competing businesses. The use of smart contracts has
created excitement among companies since they are promising in inserting new strategic
benefits within the industry and promise to renew and even revolutionize the use of tradi-

tional contracts.

2.2. Payments in cryptocurrencies and partnerships with cryptocurrency brands

Transactions in cryptocurrencies have become more and more common in the
modern world as cryptocurrencies can be viewed as an alternative payment method that
us blockchain technology enabling parties to execute transactions digitally with specific
advantages. While this may seem odd to many people unfamiliar with the way cryptocur-
rencies work, it is not so different from the way people have handled their businesses for
thousands of years. Aristotle defined currency as a human invention dictated by the need
to compare tradeable goods with others, in order to be traded where there is a demand for
them. Currency is an instrument of satisfaction of the given demand on the basis of eco-
nomic and social progress and it becomes a guarantee for trade transactions. If its value is
subject to fluctuations this tendency is undoubtedly to become fixed.®® While there are
many challenges that cryptocurrency users need to overcome in order to normalize cryp-
tocurrencies as a choice of payment in transactions, in this subchapter the focus will be
on the specific challenges the sports sector faces during common transactions e.g. be-
tween sports clubs and athletes, and on legal issues concerning the partnership with cryp-
tocurrency companies which are common in recent years.

Cryptocurrencies as an asset class have raised several issues of commercial law
including matters relating to their characterization and categorization and their legal han-
dling including cases around property, currency, and contract.%” The globally distributed

network where cryptocurrencies operate has faced many challenges in finding and setting

%6 Aristotle, The Nicomachean Ethics, (Oxford University Press, 2009), at chapter V.
57 Iris H-Y Chiu & Gudula Deipenbrock, Routledge Handbook of Financial Technolo-gy and Law, (New York,
Rutledge, Tylor and Francis Group, 2021) at 329.
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a harmonized legal treatment. Since crypto assets are subject to financial regulations, they
have been considered in the context of financial instruments in many jurisdictions includ-
ing the EU, while in others new rules and laws were implemented. In contrast, some ju-
risdictions have set their face against crypto assets by seeking to ban activities relating to
them.

The approaches taken in those countries which have taken the route of prohibition
show a variety of targets and are illustrative of several approaches taken. However, po-
tentially incompatible regulatory and legal approaches to crypto assets across key mar-
kets may have enormous implications for the development of the crypto asset market in
the longer term since leading world economies take a reluctant approach.

In the sports industry, many athletes from various sports and levels have recently
announced their agreement with their clubs to have a part of their salary paid in crypto-
currencies rather than traditional currency. While this choice of payment has many simi-
larities with more conventional ways of reimbursement there are special characteristics
that produce challenges for all involving stakeholders. Payments in bitcoin, which is one
of the most popular cryptocurrencies can be encountered in various industries more and
more often in recent years but they are not used commonly due to various technical and
legal considerations and also increasing transaction cost issues. It is of the highest im-
portance that there is a high level of trust when there are transactions involving crypto-
currencies®® and since trust, understanding of the technical aspects, as well as the legal
issues around cryptocurrencies, are essential for the success of the whole transaction sys-
tem, the lack of understanding and experience can be the facilitator of obstacles in com-
prehending and capitalizing crypto currencies in the best possible way.

There are many examples from the sports world where organizations and athletes
have used the new way of payment to gain the advantages that come with it. In January

2018 the Turkish football club Harunustaspor completed the transfer of an athlete using

58 Fred Steinmetz et al “Ownership, uses and perceptions of cryptocurrency: Results from a population
survey”, (2021) 173 Technological Forecasting & Social Change 121073, online:
<https://doi.org/10.1016/j.techfore.2021.121073>.

%9 Jvan Tarkhanov , Denis Fomin-Nilov, & M. V. Fomin, “Crypto access: Is it possible to use cryptocurren-
cies in scholarly periodicals?” (2020) Learned Publishing, 34(2), 253-261. online:
<https://doi.org/10.1002/leap.1331>.

22


https://doi.org/10.1016/j.techfore.2021.121073
https://doi.org/10.1002/leap.1331

bitcoin™. A, Perth Heat a franchise of the ABL"?, adopted Bitcoin as an acceptable cur-
rency and offered make payments with the cryptocurrency in November 2021.72 The Sac-
ramento Kings of the National Basketball Association (NBA) followed their initiative
and announced that shortly, any member of the franchise can be paid in bitcoin.” Odell
Beckham Jr., an athlete who plays for the Los Angeles Rams NFL team, has announced
that he will be paid his salary reaching $4.25 million in Bitcoin.”* NBA veteran Andre
Iguodala announced that he will be paid in Bitcoin and that he’d be giving away Bitcoin
of value of $1 million to his followers.” Another high-profile athlete that is rumored to
have agreed to receive a portion of his contract in some form of cryptocurrency is the
basketball superstar and Iguodala’s teammate Steph Curry who announced in September
2021 a partnership with FTX. This partnership marks his first investment in the crypto
space with him acquiring an equity stake in exchange for being a brand ambassador for
the company and American football superstar Tom Brady also signed his deal with FTX
earlier this year.”® Trevor Lawrence, who was picked first in the 2021 NFL'" by the Jack-
sonville Jaguars, has placed his entire signing bonus with FTX in Bitcoin and Ethere-
um.”® There are numerous examples from many sports and levels, ranging from amateur

athletes and domestic clubs to the most prolific franchises and superstars of each sport.
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The legal challenges though may be presented to every stakeholder and they need to con-
sider them before engaging in cryptocurrency transactions.

First of all, there is a requirement to examine the legal status of cryptocurrencies
in the given states where the transactions take place. Some jurisdictions don’t allow the
use of cryptocurrencies while there are others that don’t have a regulatory framework in
place. Also, there is several tax and accounting issues, that also need to be taken into con-
sideration by the parties and given the cryptocurrency industry volatility these issues can
be crucial in the sustainability of the whole integration of the cryptocurrency in the sports
industry.

Cryptocurrencies have raised challenges for tax authorities while companies and
their customers may find difficulties in their relationship with them. The speed of innova-
tion and the rapid growth of cryptocurrencies is requiring a harmonized tax treatment.”
Furthermore, many jurisdictions don’t have a clear and firm taxation policy over crypto-
currencies. Given the relatively new concept of cryptocurrencies the applicable account-
ing standards and the governing laws are still a work in progress in the industry and can
have variations from jurisdiction to jurisdiction (even in the same country when the
stakeholders are dealing and operating within a federal state).®°

Athletes that have their salary or a part of it paid in a form of cryptocurrency may
still be obliged to pay income tax. In the UK if someone is paid in a form of cryptocur-
rency he will still need to pay income tax and will be required to sumbit national insur-
ance contributions.! In the event that the taxes aren’t paid by the franchise, then the lia-
bility would burden the athlete. There might be an obligation to pay capital gains tax on
the event cryptocurrency is resold but since cryptocurrencies can be characterized as as-

sets (depending on the legal characterization of cryptocurrency in the relevant jurisdic-

7 Jan Bradley, “How taxes on cryptocurrencies and digital assets will soon take shape”(23 March 2022),
online (pdf): EY <https://www.ey.com/en_gl/tax/how-taxes-on-cryptocurrencies-and-digital-assets-will-
soon-take-shape>.
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transactions-accounting-considerations-ifrs-pwc-in-depth.pdf>.

81 HM Revenue & Customs, ‘Check if you need to pay tax when you receive cryptoassets’, GovUK, (19 De-
cember 2018) online: <https://www.gov.uk/guidance/check-if-you-need-to-pay-tax-when-you-receive-
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tion), the athletes could therefore be liable for either income tax (in the event where cryp-
tocurrency is part of their payment-salary) and capital gains tax (when they resell the
cryptocurrency which can be characterized as property).82

Clubs and sports organizations, on the other hand, must calculate the value of the
selected cryptocurrency that they have chosen in order to pay salaries or make other
payments and need to calculate the relevant taxes based on the given value.®® The legal
counsel of a sports club or franchise needs to be alert to the tax regulations in relation to
cryptocurrencies that may differ significantly regarding the contract, the jurisdiction, and
the employment and taxation regulations that the club needs to oblige. In the case where
clubs have income in a cryptocurrency from a sponsor, another club, or fans, the crypto-
currency will likely be exchanged for fiat money by a banking institution or company that
offers banking services. In this way despite the fact that franchises may have income in
cryptocurrency, they actually might possess no amount on their balance sheets due to ac-
counting or investment reasons, depending on the circumstances and the advantages that
the ownership of crypto assets may bring in the future.

Several issues need to be addressed by sports governing bodies and state authori-
ties in cases where athletes and clubs are conducting transactions that involve cryptocur-
rencies The use of cryptocurrencies has all the characteristics that were already men-
tioned in Chapter 1 of the current paper, so they are among others, pseudonymous. This
way it is not possible to identify the individuals behind these transactions so they present
a perfect opportunity for franchises to not comply with financial, tax, anti-money laun-
dering, anti-bribery, and anti-terrorism regulations.®* Illicit transactions are a commonali-
ty in sports, for example, in the process of transfers or signing of athletes or in the pay-
ment of agents or managers, or even for money laundering and match-fixing purposes. &
The use of cryptocurrencies for such purposes would provide further obstacles to govern-
ing bodies in preventing, monitoring, or regulating them especially considering the much

easier and frictionless way of paying through cryptocurrencies rather than using tradi-

82 Tiran Gunawardena,“Bitcoin Payments In Sport - The Opportunities And Risks For Clubs And Players”,
(3 December 2021), online: Lawinsport <https://www.lawinsport.com/topics/item/bitcoin-payments-in-
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tional banking institutes. Anti-money laundering, anti-terrorism, and anti-bribery legisla-
tions need to take into account the anonymity cryptocurrencies provide to users. The
sports industry has been surrounded by a lot of scrutiny and doubt due to the many scan-
dals in the past and the characteristics of cryptocurrencies make them ideal for exploita-
tion for illegal causes. Governing bodies responsible for the integrity and promotion of
their respective sports have to be vigilant about how payments in cryptocurrencies are
made and with the cooperation of national governments build a regulatory framework
with the cooperation of national and transnational governments to address emerging is-
sues. In addition, accounting standards should be harmonized on a global scale in order to
allow for fair value accounting with unified and harmonized standards respecting and
complying with financial regulations. Especially considering that sponsorship deals and
partnerships with cryptocurrency companies are a commonplace this may result in clubs
wishing to hold cryptocurrency assets on their books thus making it a necessity to clarify
their unified characterization from a tax and accounting perspective.

Furthermore, as mentioned above, there is an increased involvement of cryptocur-
rency brands through sponsorship agreements and partnerships with many sports organi-
zations, companies, and individual athletes. This trend involves huge amounts of money
and given the specificities of the nature of these deals and partnerships, there is also a
need for careful examination from a legal and regulatory perspective to avoid complica-
tions. Not all jurisdictions allow cryptocurrency transactions thus making it necessary for
due diligence around the legal and regulatory status of cryptocurrencies in the jurisdic-
tions of domicile which has to be followed by careful examination of tax, regulatory, and
accounting issues as was mentioned when there is transaction of payments involving a
form of cryptocurrency. Rightsholders and directors of sports organizations and compa-
nies need to obtain specialized legal and financial advice before entering into a partner-
ship with a company that is involved in the cryptocurrency sector.8 While the due dili-
gence is not significantly different from the usual one undertaken when partnering with a

non-crypto currency company, the fact that the cryptocurrency sector is not regulated in

86 Joshua Kay, “A Guide For Sports Organisations To Partnering With A Cryptocurrency Provider” (18 May
2022), online: LawiInSport < https://www.lawinsport.com/topics/item/a-guide-for-sports-organisations-
to-partnering-with-a-cryptocurrency-provider#f_ftn12>.
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many jurisdictions for a sufficient period or there is not an existing regulatory framework
at all makes the partnerships and the agreements less predictable thus the risks of the
partnership more difficult to assess and deal with.

Before the start of season 2021/2022 Watford F.C., a English football club an-
nounced that signed a sponsorship deal with Stake.com, a virtual platform used for sports
betting to become the club’s principal shirt sponsor.8” A part of the sponsorship fee was
paid in cryptocurrency without any further information about the exact percentage of
cryptocurrency used to cover the payment for the deal. They also reached an agreement
for a shirt sleeve sponsorship, with Stake.io agreeing to pay the club to display the cryp-
tocurrency Dogecoin logo, which has featured on the club’s shirt sleeve for the 2021/22
Premier League season.®® When entering into deals with cryptocurrency brands about
sponsorship agreements, rightsholders need to address some issues. The acceptance of
cryptocurrency as part of payment is a matter that needs careful consideration given the
increased market volatility of the cryptocurrency sector. Moreover, the choice of the right
cryptocurrency may dictate the nature and the specific terms of the contract governing the
agreement and of course, there are tax and auditing causes that affect the decision of
whether the franchise will retain the cryptocurrency or exchange it immediately for a fiat
currency at the current rate.2® Where a significant proportion of the sponsorship fee is to
be paid in cryptocurrency, rightsholders may require that a percentage (or even the entire
amount) be paid upfront by the sponsor rather than the more standard season-by-season
payment structure especially if there is an uncertainty if the sponsor will be able to com-
ply with contractual terms. The sponsorship agreement will also need to include terms
that are clear on the jurisdiction-specific regulatory restrictions or concerns. While the
cryptocurrency regulatory landscape differs from jurisdiction to jurisdiction, with many

jurisdictions not having a clear regulatory framework at the time, displaying a cryptocur-

87 Watford FC, “Official: Watford FC & Stake.com Announce New Multi-Year Principal Partnership” (22 July
2021), online: watfordfc.com <https://www.watfordfc.com/news/club/official-watford-fc-stakecom-
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rency-related logo on a club’s shirt may be permitted in the club’s home jurisdiction but
may be prohibited in a jurisdiction where the same club plays a pre-or post-season tour
match®® or has an international fixture, as was the issue with various betting companies
that have partnerships with sports clubs. The legal counsel that will negotiate the specific
terms and finally draft the contract should ensure these scenarios are predicted before the
signing of the sponsorship agreement.

Rightsholders are possible to often request robust termination rights in non-
payment scenarios which in the case of payment in cryptocurrency is a scenario where
the sponsor brings the rightsholder into disrepute.®* Rightsholders will also expect final
approval over all partnership-related advertising together with appropriate protections
that allow the rightsholder to confidently use the sponsor’s IP in its marketing, across so-
cial media, and in its communications with fans. The regulation of crypto assets is strug-
gling to keep pace since the whole blockchain technology evolves at a very fast pace.
When negotiating the terms of a long-term sponsorship deal rightsholders should give
careful thought to the protections it requests from the sponsor since they would seek
some safeguards that the sponsor will comply with all applicable regulation throughout
the term of the partnership and will obtain any necessary permits or licenses that may be
required as a result of such regulation.®? Rightsholders may also want to consider includ-
ing specific termination rights that can only be triggered in the event of amendments to
the cryptocurrency regulations in their jurisdiction. In order to predict a dispute both par-
ties should consider the termination terms of the relationship in the event law or regula-
tion change and restrict their rights under the agreement — for example, clubs should con-
sider what they would do if new regulations meant that they could no longer display a
cryptocurrency brand on the front of their shirt.%

Concluding, sports clubs and cryptocurrency firms when operating as rightshold-
ers and sponsors respectively, should ensure they stay up to date on the cryptocurrency

regulatory landscape as there will likely be changes during the term of their agreement
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that will affect the nature of their existing and future sponsorship deals. While the num-
ber of partnerships between cryptocurrency companies and rightsholders is only likely to
continue to rise, both parties should not enter into these deals without having the proper
due diligence and by having an understanding of the new digital world and the impact of
the commercial terms that have been agreed.

2.3. Non-Fungible Tokens
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The term “Non-fungible token” (NFT) is used to characterize a unique digital as-
set an asset that is non-interchangeable. This is in contrast to the nature of cryptocurren-
cies or even traditional currencies), which are interchangeable since each coin is identical
to all others and isn’t valued differently. Consequently, NFTs are unique (or offered for a
limited edition) assets.®* The unique digital records residing on a blockchain are used
primarily to authenticate the ownership of underlying rights in digital content which in-
cludes images, texts, videos, songs or any other digital object or record.®® The scarcity of
NFTs refers to the rarity of a non-fungible token or asset. Rarity is one of the factors be-
hind the increase of the value of NFTs. An example that is applicable to the sports indus-
try is one of the tickets, where a ticket for a sporting event can be almost the same as any
other ticket so an NFT can be part of a collection and similar to others and also unique
and valuable due to this uniqueness.®®

The contrast of NFT with a fungible token or asset makes it easier to understand
the nature of NFTs. Fungible tokens, which are more common, are tokens in which every
token has the same characteristics and value, so they are all identical and can be replaced
by one another in the same a 1 euro bill can be replaced by any other of the same value.®’
On the other hand, paradigms of non-fungible assets can be tickets to events, works of

art, memorabilia, or collectibles.®®

NFTs, like cryptocurrencies, are disruptive technologies that at the time of writing
remain in grey areas in matters of legal recognition. However, as they intend to emulate

concepts that are familiar and legally recognized, such as collectibles/artworks or fiat cur-

9 Mark Galli, “Cultivating Culture Through Commoditisation: Why NFTs Present An Unparalleled Oppor-
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rency, sometimes they can have the same or similar legal recognition. NFTs fit within the
legal framework that governs primary and secondary transactions in ‘goods’, particularly
literary works and artworks. Such recognition serves to mitigate risks and provide action-
able remedies to stakeholders engaging with the NFT ecosystem. Legal clarity and bal-
ance will be requisites in order for NFTs to be big part of industries such as the sports
industry. NFTs have attracted interest and are involved in discussions in recent years as a
new means of revenue in various industries and in the sports industry besides being a
source of revenue they find a wide variety of uses from being an engagement tool for fans
by enabling ‘ownership’ of digital iconic sport moments to providing tools for true fan
ownership of sport clubs.

2.3.1. NFTs in the sports industry

The interest in owning digital art, content, and collectibles is rising over the past
few years. Many sports leagues, organizations franchises, and sports athletes or ex-
athletes are using NFTs as a means of increasing fan engagement and providing new
sources of revenue. The process of achieving these goals can vary including minting
iconic sports moments as NFTs, like digital trading cards, for fans to own, creating digital
signed memorabilia and collectibles, and using NFTs to evidence membership of fan or
loyalty programs through which real-life experiences are offered.® These initiatives pro-
vide new and additional revenue sources and have the characteristic that can address a
global audience since the new “products” are made available to fans and customers
worldwide.

NFTs in sports can be found in different forms addressing various issues and
problems and providing a wide range of possibilities. NFTs allow rightsholders to engage

with their communities in an unprecedented way: by giving fans — regardless of their lo-
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cation - the opportunity to connect with their chosen sports team or athlete, through
means that transcend the traditional rules of engagement.®® NFTs can create digital own-
ership, authenticity in the case of memorabilia and collectibles, traceability and security,
and can provide better and faster ways of exploitation in various sectors while NFT plat-
forms can provide an avenue for franchises and sports organizations to showcase memo-
rabilia, directly to the public by cutting out third parties and reducing transaction costs.
Smart contracts that can be used in the sale can make the enforcement of moral rights
easier especially since they can dictate percentages that would go to original owners after
further and subsequent sales.

In addition to the effect NFTs can have in the sports memorabilia sector, a big
impact is possible by combining traditional merchandising strategies. For example, NFTs
can be combined with ticket- merchandising. Tickets can be a valuable asset of memora-
bilia and an NFT can represent a tangible asset in the digital world. One paradigm is the
initiative of the NBA franchise Dallas Mavericks. On 5.1.2022 during the half-time break
took place the retirement ceremony of Dirk Nowitzki, one of the most prolific and deco-
rated players in the franchise’s history, jersey. Outside of the usual ceremonial proceed-
ings, the club offered fans exclusive NFTs for everyone in attendance and 20,000 NFTs
were minted on the Polygon blockchain to the owner of the event.®* By scanning a bar-
code on their printed tichet they were able to access and store in their digital wallets their
NFT and have digital memorabilia of this special day. The NBA, La Liga, and Serie are
among the many organizations that have entered the blockchain market and have devel-
oped partnerships with crypto organizations. On 29 September 2021 the NFL, along with
The National Football League Players Association (NFLPA), and the company Dapper
Labs partnered in creating highlight reels in the form of NFTs fans.1%? In Formula 1, the

team of Red Bull has partnered with the company named Sweet in offering digital col-
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lectibles while Mclaren Mercedez has offered digital car parts in the form of NFTs where

fans can combine in assembling the full raising car.%

NFTs can be extremely valuable in the metaverse, where the virtual world can
have representations of the tangible assets that a fan can purchase. The metaverse along
with augmented reality and the innovations in video representation can promise a whole
new experience for fans. The NBA franchise of Brooklyn Nets has introduced a novel
video coverage of their games by using 100 high-resolution cameras that are installed in
their homecourt and can provide a new way of viewing a basketball game.'® Assets in
this digital universe where sports can be experienced will be represented in the form of

NFTs that their owners can use them for various reasons.

The NFT industry is evolving at a rapid pace and the sports industry is one of the
most dynamic fields where the changes are evident. By taking into account sustainability
concerns, the whole ecosystem, and the legal uncertainty and debate about the nature of
NFTs there is a long way to say affirmatively that NFTs have a solid future in the indus-
try and it is not a bubble that is ready to burst. On the other hand, if fans embrace the
concept of digital collectibles the possibilities for increasing fan engagement are enor-
mous and all the stakeholders must stay alert for the opportunities that the advancement
in relevant technologies will offer. In the next subchapters, there will be presented more
examples of the use of NFTs in the sports industry by examining their legal nature and

the issues that have emerged from their use.
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2.3.2. Characteristics of NFTs

There are several characteristics that define most types of NTTs:1%°

Uniqueness: A limited number of tokens can be produced with each being indi-
vidually identifiable.%® The first tweet ever written or a digital video or photo or sound
recording are examples of unique tokens.

Rarity: NFTs can have characteristics that make them rare and thus valuable.
Some NFTs can have singularities in the line code, or the specifics of their issuance that
make them artificial valuable. Other NFTs are valuable because of their numerical rarity.
In the concept of sports, a club may release a certain and limited number of NFTs around
for example digital photos of the team, which will be more scarce and thus rare. Other
NFTs have a historical rarity that makes them special. An evident example is the first ev-
er tweet which was sold as an NFT.

Ownership: NFTs can be characterized by the proof of ownership making possi-
ble a partial ownership, and tracking of the assets especially when they represent tangible
physical assets.%’

Immutability: As analyzed in the first chapter since the token are based on the
blockchain, it is very difficult to tamper, without erupting the whole network. Thus, trust
and transparency is guaranteed in their usage.*®

Programmability: NFTs can add new value to even tangible assets. NFTs can be
programmed as desired in order to ensure that original owners can continue to receive
moral or intellectual property rights even from consequent sales.'%®

Minting of NFTs: NFTs are ‘minted’ on a blockchain with each transaction of
sale and transfer of the given NFT set to be recorded on the ledger through the NFT net-

work’s validation protocol. In the case of Ethereum-based NFTs, this validation is
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through the ‘smart-contract’ program that is prepared by its publisher and describes the
events that would complete the transaction.!!® NFTs can be minted and traded over any
blockchain network that supports the minting of NFTs and the building of distributed ap-
plications that facilitate the execution of minting and trading instructions and Ethereum is
the most preferred platform since it through its smart-contract functionality has estab-
lished a unified standard for NFTSs.

2.3.3. Legal Characterization of NFTs

Despite the extensive coverage and interest in the NFT market, the legal recogni-
tion of NFT transactions is still untested in most jurisdictions globally and there is an ab-
sence of a firm and harmonized legal framework. The debate and the conversation focus
on fundamental issues starting with the legal definition of NFTs. Additionally, there is a
discussion of the legal profiles relating to the regulation of their legal nature, intellectual
property, anti-money laundering legislation, consumer legislation, and tax law among
others. On a global base, there have been attempts to class them by analogy, with one ap-
proach favoring classification as property (in the nature of a collectible) and the other
suggesting classification as security (i.e. a tradeable financial asset).!!* The distinction is
important as it is relevant to understand if the existing legal frameworks are sufficient to
govern NFT transactions or whether they are entirely novel and deserving of sui generis
legal treatment.

Various jurisdictions and legislative bodies have treated NFTs in different ways.
In practice, the principle of functional equivalence is employed in regulating new tech-
nologies, where an analogous format exists, unless the new medium creates circumstanc-

es that enable subversion of a substantial element or established legal norm or lead to un-
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reasonable consequences.’'? In the UK the UK Treasury department has stated that in
regulating crypto-assets the UK government will remain technology agnostic, applying
existing rules and laws, with subsequent adjustments or edits to address specific issues or
emerging risks.'*® While the document defines a “cryptoasset” as “a digital representation
of value or contractual rights that can be transferred, stored or traded electronically, and
which may (though does not necessarily) utilize cryptography, distributed ledger technol-
ogy or similar technology”, using the term interchangeably with the term “token”. NFTS
can comply with this definition given the use of cryptography in the depiction of value
and contractual rights which is possible for further exploitation and trade. The EU doesn’t
have a regulation at the time being, but there are intentions to establish regulations
around digital assets!!* and there are two ongoing initiatives. The first one is the Proposal
for a Regulation on Markets in Crypto—Assets (MiCAR)!*® that would set a harmonized
framework for digital assets in the EU. On 30 June 2022 the European Parliament and the
Council have announced that they aim to adopt the proposal within the next year. The
second is the Proposal for a Regulation on a pilot regime for market infrastructures based
on distributed ledger technology (DLT—Pilot Regime)*'® which aims to apply on circum-
stances where there are exemptions from securities regulations in DLT operations. In the
EU, crypto assets are defined as “a digital representation of value or rights that can be
electronically transmitted and stored using distributed ledger technology or similar tech-

nology”.**” This current broad definition of crypto assets in MiCAR will be most proba-

112 HM Treasury ‘UK regulatory approach to cryptoassets and stablecoins: Consultation and call for evi-
dence’ (January 2021) online (pdf):
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/95
0206/HM_Treasury_Cryptoasset_and_Stablecoin_consultation.pdf>.

113 bid.

114 sandali Handagama, “The View From Brussels: How the EU Plans to Regulate Crypto” (20 October
2021), online: Coin Desk <https://www.coindesk.com/policy/2021/10/20/the-view-from-brussels-how-
the-eu-plans-to-regulate-crypto/>.

115 ‘proposal for a Regulation of the European Parliament and the Council on Markets in Crypto-assets,
and amending Directive (EU) 2019/1937), European Commission, published 24 September 2020,
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0593, (MICAR)

116 The Proposal for a Regulation on a pilot regime for market infrastructures based on distributed ledger
technology (DLT—Pilot Regime)

117 Regulation of the European Parliament and of the Council on Markets in Crypto-assets, and amending
Directive (EU) 2019/1937) (Art. 3 para. 1 no. 2 MiCAR)

36


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52020PC0593

bly much narrower!!® since it is beyond the scope of MiCAR to regulate unique digital
assets such as digital artworks, memorabilia, and collectibles. Additionally, other EU leg-
islation would be considered regarding NFTs including EU laws governing financial
markets.!® In the case an NFT may qualify to fall under the definition of a financial in-
strument under the provisions of MIFID 11 a series of regulations would apply to NFTs
(the same as for financial instruments).*?° Since NFT are unique assets they will probably
not be categorized as transferable securities given their special characteristics, and there

is going to be needed further regulation and analysis of NFTs in EU level.'?

Various other states have classified NFTs as similar to crypto assets. In Germany
NFTs are classify often as crypto assets'?? of a value that has not been issued or guaran-
teed by a financial institution and does not have the legal status of a legal tender, but are
used in transactions as means of payment based on an agreement or actual practice, or
used for investment purposes and can be transmitted, stored and traded electronically
likely as a unit of account and in certain rather specific cases as electronic securities or
investment assets.*?® In other cases it can be classified as a unit of account as Bitcoins,
which are characterized as units of account under the same Act'?*. Units of account can
be viewed analogously to foreign currencies but are not denominated in legal tender. 2
In Italy which doesn’t have an explicit regulatory framework applicable to NFTs, they
could be viewed as investment products and thus applicable to investment legislation?®,
if they follow the requirements of a capital disbursement, an expectation of profit, and the

assumption of a risk directly linked and correlated to the capital disbursement.*?’
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Many other jurisdictions have reviewed relevant topics of crypto assets and NFTSs.
What is clear even with a superficial review is the need of harmonized initiatives and
suggestions regardless of the differences between the legal systems. Since many pro-
posals for legislation are currently under discussion in the respective legislative bodies, it
is crucial that legal academics and civil society organizations and legislators have a
common direction and by interpreting the existing legal framework to dictate whether
securities regulations or private law should govern the existence and operation of
NFTs.128

Another element of NFTs is their interaction with existing trademark and copy-
right laws and the way they can be used to protect brands, intellectual property assets,
and NFTs,. More applications for trademarks have terms containing terms relating to dig-
ital technologies such as NFTs so there is a need to clarify their classification in the con-
cept of applications for the protection of trademarks containing terms that include NFTs
and other virtual assets. The European Union Intellectual Property Office (EUIPO) is in-
creasingly receiving such applications and the EUIPO has published guidelines in order
to clarify the approach of the Office for clarification purposes. In the newsletter by the
EUIPO*?° the virtual goods are assigned to Class 9 of the Nice Classification!*® because
given their treatment as digital content or images. In the 12" edition of the Nice Classifi-
cation, the term “downloadable digital files authenticated be non-fungible tokens” will be
incorporated. The newsletter defines NFTs as “unique digital certificates registered in a
blockchain, which authenticate digital items but as distinct from those digital items” and
does not accept the term “non fungible tokens” exclusively and it states explicitly that the
“type of digital item authenticated by the NFT must be specified”.*®* Additionally it is
stated that the same edition will accept the term “downloadable digital files authenticated
by non-fungible tokens: as a product assigned to Class 9. In the U.S.A. The United States

Patent and Trademark Office (USPTQ), has also 45 classes of goods and services, and the
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ones that apply to NFT related companies or individuals are classes 9 (computers and sci-
entific devices), 35 (advertising and business services), 41 (education and entertainment
services) and 42 (science and technology services).'®? Both offices have taken a similar
approach towards NFTs since the USPTO states that “non-fungible tokens (NFTs) are
maintained on a blockchain and typically represent digital items and authenticate their
ownership”.

Since it is stated in the EUIPO’s newsletter that the virtual goods services and
NFTs will have a classification according to the established principles of classification
for services and that the Office’s view is expressed in the 2023 Guidelines document
where there are some arguments that will definitely be taken into consideration in moving
forward. The presented definition of NFTs by the Office includes only the term “certifi-
cate” which narrows the definition of written declaration in blockchain only to NFTs. 133
The approach by EUIPO does not fully explain, define or even mention the complexity of
the token economy which leaves open the possibility of misinterpretation and confusion
for consumers, trademark owners, and legal practitioners. Also, NFTs have recently been
the subject of court verdicts which have viewed them as “property” or “asset” as present-
ed in the previous paragraphs of this subchapter. The term “property” or “asset” refers to
the token that is produced and not the digital file linked the smart contract used in the
generation process which makes the definition of NFTs by the EUIPO somehow inaccu-
rate since it views the NFT as subsidiary to the file it authenticates.®** Additionally,
sometimes NFTs include digital rights that give certain privileges (it is common that
NFTs are collectibles or memorabilia as much as utilities in the digital world) in which
the digital file is worthless since the actual values is in the amenities that come with the
NFT, like membership rights of an association or a franchise as seen in the case of fan
tokens.'® Concluding, it is almost certain that stakeholders would comment and provide
productive thought in the discussion with the EUIPO and the classification of NFTs
would be broader than the term “downloadable digital files authenticated by NFTS” in
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Class 9. The many other possibilities and actual features of NFTs should be represented
in the classification of products and services of trademarks applications in order to pro-
tect more sufficiently rightsholders and also the consumers of the EU.

Finally, a recent judgment from UK courts dealt with a case of NFT fraud in a
way that set a precedent that can be followed by courts in various jurisdictions. In Lavinia
Deborah Osbourne v Persons Unknown Ozone Networks Inc Trading as Openseal®® the
High Court of England and Wales granted a freezing order over two NFTSs that were ap-
parently stolen from the digital wallet of their owner Ms Osvourne, thereby extending
this developing jurisdiction to cover NFTs.'3” The following investigation revealed two
accounts opened on OpenSea, a peer-to-peer marketplace run by Ozone Networks Incor-
porated (Opensea), a USA company. Ms Osbourne field a suit to the English courts for an
urgent proprietary freezing order against persons unknown and a Bankers Trust order
against Opensea which required Opensea to assist in the tracking and identification of the
unknown entities who owned the digital wallets where her NFTs where located.**® Fol-
lowing the precedent set in AA v Persons Unknown'® the judge agreed that NFTs can be
viewed, similarly to other crypto assets, as property and also followed the precedent set in
lon Science Limited v Persons Unknown and others'*? which ruled that the NFTs should
be treated as located at the place where the owner is domiciled, so in the case at hand
within the jurisdiction of the English courts.**! Since Ms Osbourne didn’t know the loca-
tion of the people behind the fraud the court considered the matter of alternative service
against the persons unknown while seeing it possible that they could be located in states
that are members of the Hague Service Convention.**? Since it would be against the pur-
pose of the freezing order the court decided to depart from the Convention scheme.*® In
the matter of jurisdiction, the court besides that the defendant had no presence in UK,

granted the order "on the assumption that Ozone would wish to cooperate with the Eng-
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lish Courts for the purposes of supplying information which enables the proceeds of fraud
to be traced".!** Given the difficulties in tracing and recovering digital crypto assets as
NFTs, the courts as in the case at hand, are demonstrating a clear willingness to adapt ex-
isting legal principles to provide effective remedies.*> By dealing with novel features of
crypto assets the court applied established legal principles and remedies that were devel-
oped for more conventional forms of property.1*¢ The Lavinia Deborah Osbourne v Per-
sons Unknown Ozone Networks Inc Trading as Opensea’*’ sets a precedent on recogniz-
ing the proprietary rights of NFT holders since NFTs are recognized as property that
would be able to be frozen by injunction and makes it clear that NFTs would be treated as
every other crypto asset (as cryptocurrencies) on the matter of granting proprietary freez-
ing injunctions.*® Especially in the sports industry, where NFTs have been incorporated
to a significant degree, this judgment and the ones that will follow who will clarify and
develop the regulation around NFTs, will provide the necessary stability in order to make
the industry more predictable and sustainable.

2.3.4. Intellectual Property Rights and NFT ownership

One of the basic issues that NFT regulation has to take into account is the gov-
ernance and protection of ownership rights. Copyright is used to protect works of author-
ship that have originality, and have been made in a tangible form of expression, granting
the owner several rights over the work for a specific amount of time depending on the
jurisdiction. ¢ The originality of the work must be in the concept of independent crea-

tion, and is required to have a minimal level of creativity to be able to be registered as
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copyright.® In this way, many NFTs qualify for copyright protection similar to the way
works of art do.

In cases of intellectual property infringement, it would be a valuable tool in the
hands of NFT owners to apply copyright protection legislation and by dictating whether
the owner of an NFT owns the item or asset that is connected with it or owns only specif-
ic rights associated with it. These rights can include reproduction of the original work,
selling or exploiting the copyright, etc. An important ellement in NFT transaction is to
clarify whether a transfer of NFT means a subsequent transfer of intellectual property
rights over the work connected. The digital content that underlies an NFT is mainly gov-
erned by local domestic laws, and so the intellectual property rights in such digital con-
tent remain with the creator or commissioner of the content. When the digital content is
minted into an NFT, then the rights that pass to the NFT holder are defined by the terms
of the NFT project which can be an assignment and transfer of the intellectual property
rights in the digital content, such as in the case of Bored Ape Yacht Club.*®! In other cas-
es, however, the NFT provides a narrower license for access and display of the digital
content, which is more common, especially in the case of sports-related NFTs like NBA
Topshots. In this case, the ownership of the rights is left to the NBA. In the event that
someone who has bought an NFT wants to reproduce it, the owner of the rights (the
NBA) has to agree to it. Just by depicting a work of art or a sports image, it doesn’t mean
that every intellectual property or image right is available. Owners of NFTs need to ac-
quire the rights from everybody who were involved in the creation of an artwork or an
image and video in the case of sports digital highlights if he wants to exploit the original
item. In such cases where the parties agree to transfer intellectual property rights, a smart

contract can codify the agreement and include in the code the given rights of the buyer.

Another element in NFT ownership is the infringement of existing intellectual
property rights by the creators of digital assets. One recent case that may affect the sports
industry is involving one of the most prestigious fashion houses. Hermeés has commenced

legal actions against the launch of 100 MetaBirkins NFTs which included images of the
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Birkin bag.'®2 The claimant supported that the creator of the NFT is tried to exploit the
BIRKIN trademark owned by Hermes by adding the generic term ‘meta,” that associates
with “virtual worlds and economies” where the NFTs are traded.>® This is one of the first
cases that center on fashion-related NFTs from a trademark infringement and dilution
perspective while the defendant claims “fair use” as an artistic expression which is a term
with different meaning and substance in various legal systems and jurisdictions. The out-
come of the case can be a roadmap for other big-name brands that are actively taking the
temperature of the space, including litigation™* in this space, when examining trademark
and copyright infringement. In the sports industry, the most recent example is John Terry,
the former England international footballer who was forced to remove the Premier
League Trophy in NFTs promoted by him. The Premier League trophy has been protect-
ed as a trademark and subsequently, any commercial exploitation requires an agreement
with the owner of the trademark.*>® Every involving party has to keep in mind that even if
the conversation is around “new territories” there are existing domestic and transnational
intellectual property laws that need to be taken into consideration since they are applica-

ble in this digital reality.

It is possible to pay royalties to the creator of an NFT similar to royalties paid in
the entertainment sector such as in the motions picture and music industries. By utilizing
a smart contract, owners can get paid when they sale their NFTs but can also predict fur-
ther reimbursements for future resales. Of course it is problematic in the case when the
person who wants to resale it does so in a digital wallet or platform that doesn’t recognize
the previous marketplace. But this seems more of a technicality rather than a problem that
will need lawmakers and courts to resolve. In the case of national or international organi-

zations or federations, it is important to keep in mind individual image rights. Past
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agreements such as the one many football federations have with the Italian company Pa-
nini which produces the collectible cards of football players for every World Cup can be
used as a template and guideline for contracts and agreements in the digital world.

Concluding, rightsholders and creators of NFTSs, sports clubs, athletes and organi-
zations can follow traditional ways to protect their intellectual property by filing for
trademarks and copyrights, that can protect and enforce their rights and protect their
property from exploitation and misuse by others. These rightsholders can view the digital
world as the new marketplace to launch new digital products, goods, and services, engag-
ing with their fans and supporters and expanding their brand name in the digital or meta
universe. By this way franchises may expand to new audiences but may also prevent the

illegal and unauthorized exploitation of their intellectual property rights by third parties.

2.3.5. Viability of NFTs in the sports industry

All relevant parties and especially legal practitioners, consultants, and sports
managers dealing with transactions and contractual agreements involving NFTs need to
consider a number of points, involving the selection of the right IP in order to create the
NFT, agreements about the image rights and of course the demand and the right market-
ing strategy for the products by the fans. Besides the broad volatility of the crypto indus-
try that NFTs are vitally connected, stakeholders need to examine various elements that
may have an impact on whether NFTs will be a substantial factor in the sports industry or
it will be another bubble that when burst may have negative effects on the whole indus-
try.

The selection of the right asset is vital, so that the NFT market can capitalize on
the demand for unique digital content. One interesting characteristic of the NFTs is that
almost anything in the digital world can be offered to the public (whether it is investors or
fans) and being the object of a transaction may have the opposite effect than expected
(besides being a commercial failure). NFTs work at the same time as a fan engagement

tool and a groundbreaking means of commercialization and capital raising so there is a
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need to be selected carefully and while considering the unique characteristics and needs
of a fan base that is different than the usual commercial audience. The example of the
failed attempt of Liverpool F.C. to launch a collection of NFTs was accepted with a lot of
negative criticism from the supporters who accused the club of cynically attempting at
exploiting fans.™®® The club released 171,072 “Hero” tokens that were generated ran-
domly and 24 “Legendary” that were auctioned through collaboration with Sotheby’s.*®’
The price of each of the ‘Hero’ tokens is at $75, and the total sales were $643,050 mean-
ing only 5% of the 171,072 offered tokens were sold. At the same time only 24 ‘Legend-
ary’ images were sold with total earnings barely reaching the number of $125,000 at the
time of the writing.2®® Taking into consideration production, promotion, and merchandis-
ing costs, and additionally the cost of maintaining the blockchain technology and of
course the fact that Liverpool were expecting an income of around £8,5 million the pro-
ject is a long way from been viewed as a success. The audience in the sports industry may
be enthusiastic and eager to invest time and money in products that clubs and associations
have to offer but on the other hand, they seem reluctant and even revengeful when they

feel disrespected and that their love for their club is exploited.

In addition, there is the possibility that an NFT ceases to exist or certain circum-
stances make the offering of it no longer available, thus making it vital to predict the pro-
cedure after such an event. On March 15 2022 Animoca Brands the company behind the
Ethereum-based game F1 Delta Time announced the shutdown of the game and the plan
to reimburse the NFT holders with replacement NFTs for another racing game, alongside
tokens and other benefits.’®® Animoca Brands had not been able to renew the licensing
agreement with the F1 racing league thus raising questions about the procedure when a
licensed crypto game or decentralized application which has offered NFTs as part of the
gaming experience is shuttered, because of an IP holder’s decision. Furthermore, examin-

ing the matter outside the gaming context, when the owner or creator of the NFTs for any
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reason is unable or unwilling to contribute to the NFT promotion can be undermining the
trust of fans in the whole concept. The case of NBA athlete De’Aaron Fox who offered
his own NFT, where about 3.000 users raised $1.2m. is one example of controversy be-
tween investors and big stars. The project was canceled in February 2022 and investors
accused Fox of acquiring all the funds, and stoped communicated with the fanbase.!®°
The high degree of risk surrounding NFT investments is evident that can have a negative
effect on both organizations and athletes that can start with the best intentions only to
find themselves in a negative public reaction that can give a significant reputation back-
lash. Given the loose regulation of the market around NFTSs, and other blockchain assets
and the increased government scrutiny, there is an increased need for firm regulations to
protect the rights of IP holders, prevent violation of IP rights infringements, and of
course, protect the rights of investors and eventually help create a sustainable and safe

business environment.

Since it seems that the main reason for launching NFT projects and partnerships is
to also increase fan engagement rather than purely an income generator, there is a need to
consider if connectivity and engagement alone are enough to justify the launch of an NFT
product by a club or organization. Regulatory bodies need to examine the long-term
product viability, regulate and predict long-term maintenance, transfer, and eventual ter-
mination of an NFT in a stable and predictable business environment. Understanding and
getting ahead of the potential reputational and business risks associated with NFTs in-
cluding hosting, security, secondary markets, price volatility, environmental impact espe-
cially in the increasing environment of promoting sustainable development in every in-
dustry and apparent endorsement of other crypto assets and dealing with fans with respect

and transparency can make all the difference in the 21 century.
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2.4 Blockchain and Broadcasting of sporting events

One evident effect of the 2019 -ongoing to the date of the publication of this the-
sis- global COVID-19 pandemic is the explosion of cable, satellite, and web tv along with
streaming providers. Many countries took measures for the prevention of the spread and
the containing of the COVID-19 virus and one of the first was at first the postponement
of sports events and at a later stage the implementation of strict COVID-19 protocols.
Many events which were scheduled to take place in the summer of 2020 were postponed
(with the most notable example being the Olympic Games of TOKYO 2020 and the
UEFA European Championship of 2020) and even when they finally were able to start
were subjected to various restrictions, ranging from a percentage of the stadium capacity
to total banning of fans presence. This unfortunate event made more evident the depend-
ency of the sports industry on the digital ways of serving the fans the sports product (tel-
evision, internet, social media, etc). Blockchain technology can be a great asset in the

consumption of digital product in the 21% century.

New digital content is created and generated every day in the sports industry as
pay-per-view is not new to sports fans across the globe and sporting events appeal to a
global audience. Many major sports leagues and organizations both in North America
and in Europe have led the way in the broadcasting of events across the globe today, as
any can enjoy content which includes live broadcasting of events from any major profes-
sional sports league (NBA, NFL, the Barkley’s Premier League ea.). Currently, many
leagues and providers along with professional sports organizations offer subscription
packages to be able to attract broader audiences. Payments for the subscription packages
or even for single events are able to be done with a cryptocurrency, a smart contract can
be used in order to dictate what content is received and blockchain makes it possible to
determine paying based on sports teams, franchises, sports leagues. While technology can
affect all forms of media, from traditional newspapers to broadcasting networks, it has

great value on the less popular -on a global level- sports. Some sports may not attract big
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crowds but on the other hand, they have a passionate and loyal audience that would glad-
ly pay for the digital content; easing the friction of this payment will increase consump-
tion and potentially grow the sport. Also, the expansion of social media has altered the
way of experiencing sports, through the globalization of fandom where people no longer
need to live in a specific region to follow and support teams, players and events, and with
social media platforms that have made it possible for athletes, ex-athletes and every indi-

vidual involved in sports to build one-to-one relationships with fans and supporters.¢!

Cryptography can help protect the intellectual property involved in sporting
events. One of the biggest problems in many areas of the world is unauthorized providers
that illegally broadcast sporting events through streaming platforms. The technology in-
volved in blockchain can also help authenticate users online bypassing the providers who
act as middlemen thus letting the sports clubs and leagues increase their profits. Technol-
ogy platforms such as video streaming applications are implementing blockchain into
web browsers for instant transactions of any size to be adopted by providers such as NBA
League Pass or Euro League Pass. By utilizing novel technologies companies that have a
sufficient number of subscribers and existing distribution channels can be benefited but
also sports organizations or clubs that don’t have an existing network can reach new and

existing fans and attract new potential customers.
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2.5 Blockchain and Sports Betting

One of the topics in the sports industry that has been surrounded by much contro-
versy and debate is betting. Legal restrictions on gambling have been implemented in
various jurisdictions and even within the same country. The example of the U.S.A. where
different states treat gambling differently made evident the different opinions and views
on expanding and growing of the business.

Startup companies as Draft Kings and FanDuel created a mechanism for sports
betting through fantasy sports. They argued that they wouldn’t need to comply with bet-
ting regulations since it was a game with an entry fee and prizes. The emergence of
blockchain technology has created a unique opening for innovative brands in the sports
betting industry in order to exploit all kinds of ideas and suggestions around sports bet-
ting. Blockchain has the possibility to help sports betting by taking the place of the cen-
tral authority that safeguards the integrity of bets. Smart contracts act as deterministic ar-
biters of a legal contract. A smart contract can be written in order to regulate the interac-
tions between parties that participate in the betting. The earnings can be paid when the
predetermined conditions are met according to how smart contracts operate as described
in the first chapter.16?

The gaming industry itself has not evolved and can’t find a way to integrate im-
merging technologies. The sports betting industry has 18 companies that are operating in
some type of blockchain. The permanent, secure, transparent and not easy to tamper with
record of the transaction ledger is perfect for every stakeholder in the betting industry.
With blockchain technology, third parties and their associated fees are no longer required,
so many companies focus on providing incentives to customers by lowering the associat-
ed fees. By utilizing and exploiting the abovementioned traits and characteristics of
blockchain betting companies can enhance the transparency, security and ultimately the
trust of fans and clients in a section of the sports industry that has suffered by illegitimate

and even illegal practices.
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2.6 Crowdfunding and team ownership through fintech

The “traditional” form of crowdfunding in the entertainment business has been
closely associated with independent film production. The “hardcore” fans of a director or
a producer would choose to contribute financially to a project, not mainly as an invest-
ment opportunity but they do it to see in theaters (or on streaming platforms) a movie that
they love. In the sports world forms of crowdfunding can be seen especially in dire times
for a club when the “hardcore” fans raise funds to save their childhood team from finan-
cial devastation. Many times, funding is sought for a club that is significant within a
community, as in the paradigm of many UK football clubs that faced bankruptcy in the
past 50 years.

Crowdfunding can be found in four categories: donation, reward, investment, and
debt. Each of these follows the same basic model of many individuals (the crowd)
providing small payments (the funding) to a cause, or a business-in other words, the plat-
form there individuals submit their desired amounts is a marketplace bringing together

those with capital to deploy and those seeking investment.

Many jurisdictions are allowing exemptions from strict compliance with securities

law for offerings in the fintech sector. Regulatory initiatives to date often include:

. crowdfunding capability on a relaxed compliance basis;

. regulatory sandbox providing loose regulation for start-up initiatives;

. launchpad and Hackathorn programs;

. Fintech cooperation agreements with foreign jurisdictions;

. clarification of the definition of securities as it relates to digital assets; and
. simplifying derivatives law requirements in the cryptocurrency sector.

There are many examples of crowdfunding campaigns in sports over the years.

Especially after the global economic crisis of 2009 when public sector budgets were
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strained as a result of austerity policies, traditional investors and sponsors suddenly found
themselves unable to continue their involvement in sports and banking endorsement was
not an option, crowdfunding offered an attractive option for franchises, organizations and
individual athletes. Pursu.it was founded by the athlete of kayak Julia Rivard and former
gymnast Leah Skerry in 2013 and it after raising significant funds archived to fund the
appearance of 8 athletes to the Olympic Games of Sochi, including Canadian skier Larisa
Yurkiw whose funding was reduced significantly after an injury.'®® More than 5.000
Portsmouth F.C. fans have raised more than £270,000 in a ground-breaking fan-funding
project in 2014 to fund the construction of new academy pitches.®* There are many ex-
amples from various countries and sports but the most interesting one, utilizing and ex-
ploiting the new opportunities technology has to offer is without a doubt the 3on3 profes-
sional basketball league BIG3.

BIG3 is a professional basketball league, with 3 on 3 matches that were founded
in 2017 by the musician and actor Ice Cube. On 4 April 2022 the league announced that
will offer parts of the ownership of the competing teams through NFT collectibles. The
league offers ownership stakes in the 12 teams by 1.000 NFTs for every team divided in
two categories: 25 "Fire" NFTs offered at a price of $25,000 each and 975 "Gold" NFTs
at $5,000 per %° with various benefits accompanying each tier. The benefits include free
entrance to all games, reserved suites, player and coach meet-and-greeds, and exclusive
amenities in the venues.'®®  Additionally the Fire tier NFT owners have the right to use
their team’s name and logo to create and sell their own art and designs.t®” By offering
these ownership shares as NFTs, BIG3 aims to bring in investors and develop further

among professional basketball leagues and even expand outside of the USA.
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Even though the BIG3 advertised this initiative as a co-ownership it seems more
like a marketing and fundraising initiative at the moment rather than a genuine crowd-
funding and multi-ownership mechanism. The NFT owners will have voting rights and
their voices will be heard in matters of strategy, changes and ideas for the league.%® The
teams will elect 3 owners that will serve as team CEO, President, and Vice President and
will be tasked with the day-to-day operation of the teams while BIG3 NFT owners will
have voting rights to various awards in the leagues (not really different than the fan to-

kens issued by many clubs as will be reviewed in the next chapter).

The opportunity presented by the BIG3 is unique in recent years since the inves-
tors will be given the opportunity to actually run the sports operations of the team. But
this initiative raises questions when examined from an investment perspective. As an in-
vestment sports clubs can be profitable so it is possible to attract investors that do not
want to participate in the management of the team or leagues but participate in the league
as an investment opportunity. Most leagues and organizations have set restrictions on the
ownership of more than one franchises, and there are other limitations and standards that
a possible investor must meet in order to own or invest on a club or franchise. Northern
American leagues have modified regulations for minority investors, with the example of
the modification of the MLB regulations in order to allow investment funds to acquire
minority stakes in multiple franchises.'®® In the European leagues the modified rules that
will be implemented to replace the UEFA Financial Fair-Play and the increase in broad-
casting rights and other income sources have made clubs in football profitable and ap-
pealing investment targets.’® If the model of BIG3 can be seen as an example for other
leagues and organizations to follow in order to attract new investment portfolios and in-
vestment approaches there is a need for the regulatory authorities to take into considera-
tion the specifics of the tokenized ownership and the technical characteristics of block-

chain technology.
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The modernization and professionalization of sports investment, where private
equity, investment funds and individual fans that have the desire to invest as a way of
both bringing into reality the dream of owning a sports team and on the same time mak-
ing a sound investment, has the potential of bringing a positive effect in the industry.
These franchises can be detached by the management of past years where many times the
owner had a personal agenda to serve by the team as a vehicle, and have the opportunity
to apply the use of all the innovations technology has to offer in modern sports manage-

ment.

2.7 Fan tokens - Fan engagement in the digital age

The fans and followers of many high-level clubs and franchises could not have
missed the numerous deals between their beloved sports club or franchises and sponsors
that are operating in the fintech industry. Many of these clubs are using blockchain-based
solutions to increase the much-needed fan engagement and find new streams of profits.
Sports clubs and franchises strive to achieve emotional, lasting bonds with their fans
base, using multiple methods.'* Since clubs aim to reduce costs since third parties are
not going to be essentially needed, connect fans with various other stakeholders,*’? a way

to achieve these goals is through the introduction and exploitation of fan tokens.

Fan Tokens are digital assets that differ in many ways from traditional member-
ships, and are accompanied with voting rights on official club decisions, access to many
unseen team operations and many other amenities.>”® This can be enormously profitable
to the club as well as Socios.com one of the leading companies in fan Tokens provided

information that fan tokens have raised over $150 million for their partnering clubs in

171 Sam Taylor, “In Focus: Jonas Sports. What Is Fan Engagement?”, online: FCbussiness <
https://fcbusiness.co.uk/news/in-focus-jonas-sports-what-is-fan-engagement/>.

172 pricewaterhouseCoopers France and Francophone Countries Supra note at 12,
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2021. 1 Socios.com has over 80 partners from various sports ranging from football, bas-
ketball and baseball to e-sports.1”> Fan Tokens are a brilliant tool and paradigm of a tool
of relationship marketing which is a used in the consumer-dominated perspective of mar-
keting, and has grown into a helpfull marketing tool. Fan tokens use primary a blockchain
called ‘Chiliz’ that has a consensus mechanism based on ‘proof-of-authority’.1’® Proof-
of-authority is mostly used by private organizations that have semi-closed or permis-
sioned blockchains to better facilitate (mainly in terms of cost and speed) a specific eco-
system and in the case at hand instead of any third member being able to validate transac-
tions and mine new blocks, the member clubs, like AC Milan and Paris Saint-Germain,
perform this role.}’” In the environment of Choliz a cryptocurrency (‘SCHZ’) is used to
facilitate all transactions. Any purchase and sale of $CHZ (and/or fan tokens) will be
stored on the Chiliz blockchain listing the purchaser, seller, value and time of the transac-
tion in verifiable and pseudonymized form.*’® So a fan has to first purchase $CHZ via the
Socios website or via a third-party cryptocurrency exchange and then they can. purchase
a Fan Token either by participating in a “Fan Token Offering” (i.e. the launch of a new
Fan Token) or via the trading functionality within the Socios app. The number of Fan
Tokens issued (i.e. the supply) will vary depending on the club or tournament’s fan
base.)”® The value of cryptocurrency used to purchase Fan Tokens can fluctuate given
the volatility of the cryptocurrency market and also the value of the token can fluctuate
according to the demand and attractiveness for the club. This can be viewed as an index
of a club’s rise in recognition as in the case of PSG tokens which after the signing of Li-

onel Messi in the summer of 2021 got an additional value in just a few weeks. &
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There are many examples of clubs that have invested in Fan Tokens and have
made dynamic partnerships with fintech industries including the ones that provide fan
Tokens. Some of these initiatives and partnerships include the soccer club AS ROMA in
Italy which has announced a three-year jersey sponsorship deal for €36 million shirt
sponsorship deal with Zytara Labs.'® FC Barcelona announced on August 1% 2022 that
blockchain-powered fan engagement and rewards platform Socios.com will become a
strategic technology partner involving blockchain NFT and digital assets. Socios.com
owner and technology provider Chiliz invest $100M in Barga Studios to acquire a 24.5%
stake in the Club’s digital content creation and distribution hub.'8? Internationale Milan
has ended their partnership with Pirelli which was the main jersey sponsor for since the
1995-1996 season and replaced it with Socios.com, for an annual deal of 25 million
USD.# According to Socios.com platform, branded fan tokens will be offered to fans in
a way to give them several amenities. '8 Even national teams that don’t have the conven-
tional legal corporate structure and governance have exploited the opportunity and maybe
the most successful national team in the history of football, Brasil has partnered with the
Turkish company Bitci to offer NFTs and fan tokens on their platform.'® In other sports,
the McLaren Racing Formula 1 team also is working with Bitci.com to offer fan tokens

being a pioneer in Formula 1.18

Sports clubs and associations are striving to find new streams of communicating

their content and reaching current and new fans-customers while of course, on the same
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time they aim to raise funds in the competitive environment of the industry. Member and
fan engagement has become a priority and as proved in this chapter innovation, and the
applications of blockchain, are already a big asset towards these goals. Clubs, federations,
fans and members can all benefit from the tokenization of sports clubs and enhance the
relationship between clubs and their supporters. Many clubs emphasize the opportunity
for fans from all over the world to engage with the club in new ways that aren’t reliant on
attending matches. Everton FC’s statement announcing its partnership with Socios refers
to “an exciting commercial opportunity, while also giving supporters the chance to get
closer to the Club”. Crucially, “this includes supporters from around the world who may

not have the opportunity of engaging with the football club regularly.”*®’

As in many emerging opportunities that have presented in recent years there are
many emerging legal considerations that all stakeholders have to be aware of. Given the
various rules and directives in different sports or industries there are many different is-
sues that need to be examined ad hoc. For example F.I.F.A. has specific rules for the reg-
ulation of players transfers and it is stated explicit that “no club shall enter into a contract
which enables the counter club/counter clubs, and vice versa, or any third party to acquire
the ability to influence in employment and transfer-related matters its independence, its
policies or the performance of its team.”*®® A fan that decides to purchase a fan token that
gives him the right to vote on a club’s decisions like the ones that have already been men-
tioned can be characterized as a third party that influences the internal policies of the club
and various similar rules and regulations in other sports to need to be amended or modi-

fied in order fan tokens be integrated into a broader level.

187 Everton F.C., News Release, “‘SEFC Fan Token’”, online: <https://www.evertonfc.com/fantoken>.
188 Fddération Internationale de Football Association, REGULATIONS
on the Status and Transfer of Players at art 18.
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2.8 Tokenization of athlete contracts

Even though sports teams cannot be compared to any of the biggest companies
globally regarding revenue there is an imbalance between wealth generated and the salary
of athletes. Some of the highest-paid individuals across any industry are many athletes
from a wide range of sports. Even without taking into account endorsement, sponsorship
deals, appearance fees and licensing income, the annual revenue of athletes based only on
their contract with their club can surpass the salary of many top 500 companies’ C.E.O.s
These guaranteed contracts can be around hundreds of millions of dollars. The annual
earnings of some of the most prolific athletes including Lionel Messi and Cristiano
Ronaldo and NFL quarterback Dak Prescott exceeded $100 million each in 2021.18

What happens when an athlete sees his contract as an investment opportunity is
the case of NBA athlete Spencer Dinwiddie and his attempt to tokenize his contract with
his then employee the NBA franchise Brooklyn Nets. His case is a great example of some
aspects that will definitely be discussed by regulatory bodies, leagues, athletes and organ-
izations. Dinwiddie signed a contract extension with the Brooklyn Nets, beginning Octo-
ber 2019, for three years and $34 million, with the last year being a player option.**®° In
September 2019, Dinwiddie, revealed his plans to tokenize his NBA contract, which runs
from 2019-2022. Tokenizing is the act of using digital tokens to prove ownership of real
assets, such as shares.'®* A tokenized contract is a contract that is broken down into to-

kens, and those tokens are sold just the way shares would be, with each token represent-

189Brett Knight,” A record four athletes—including one quarterback and two soccer legends—each earned
$100 million or more in the past year.” (12 May 2021), online: Forbes
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ing a share of the contract.'®? Tokens can be either utility or security tokens with the most
common form being utility tokens'®® as seen in chapter 1. Typically, users that invest in
utility tokens aim to receive a profit for their investment. Security tokens, however, in-
stead of offering a profound profit to the investor, represent shares in the company, on the
same way the acquiring of public company shares works and this fact essentially means
that security tokens are, by definition, more regulated by the government than utility to-
kens.194

Spencer Dinwiddie made public in 2019 his intention use his contract as a means
of digital investment by offering portions of his contract as an investment opportunity.®®
He planned to offer “a minimum of 33 tokens worth $4.95 million to a maximum of 90
tokens worth $13.5 million”® to “qualified investors.”'®” The issued tokens, backed by
Dinwiddie’s contract, are considered debt instruments that require fixed scheduled pay-
ments to investors in the form of payback of the principal and payback of the interest.%
As in many investments, the interest paid back may be the main attraction for investors,
but it might be just one of the benefits of investing in Dinwiddie or any other athlete. In-
vestors “might also be entitled to special premiums based on whether the athlete earns
bonuses, negotiates a new contract and other factors,”*° conditions that would need to be
specified in the investor agreements. In January 2020, Dinwiddie settled with the NBA

and announced that he would issue a flat bond to investors without any interest. The NBA

192 Gilberto Oliveros, "The NBA's Blockchain Problem: Spencer Dinwiddie" (2020) 36:3 Ent & Sports Law 68
at 68, online (PDF):
<https://www.americanbar.org/content/dam/aba/publications/entertainment_sports_lawyer/summer-
2020/esl-36-3.pdf>.
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196 pat Evans, “The Pro Athletes Buying Into Cryptocurrency” (14 December 2019), online:
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137 Michael McCann, “Spencer Dinwiddie And Reimagining the NBA With Tokenized Contracts” (14 De-
cember 2019), online: <https://www.si.com/nba/2019/11/05/spen- cer-dinwiddie-nets-tokenized-
contracts>.
198 Ibid.
199 Ibid.

58



also announced that it has brought the modified agreement under review and refused to
comment on whether the league has agreed on the sale.?%

In the United States where the N.B.A. sought outside legal counsel in order to de-
termine if Dinwiddie’s action was permittable and viable, the Securities and Exchange
Commission (SEC) has adjudicated on whether crypto tokens are securities and therefore
are obliged to comply with securities regulations.?! One of the key components of the
securities laws the SEC has focused on is the term “investment contracts,” as defined by
the Howey Test. Under this test a transaction is an investment contract, and thus a securi-
ty, if: @) it is a currency investment; 2) it involves a common enterprise; 3) there is a rea-
sonable expectation of profits from the investment; and 4) the profits are to be derived
from the entrepreneurial or managerial efforts of others.?°? Tokenizing a contract into se-
curity tokens, therefore, means the act of dividing a contract into tokens that will be sold
to investors in an SEC-regulated transaction, where investors will expect a return on in-
vestment.2%3

The NBA has been declined Dinwiddie’s plan since it violated article Il of the
Collective Bargaining Agreement (CBA) and section 13(d) of Article 11 that says that “no
player shall assign or otherwise transfer to any third party his right to receive compensa-
tion from the Team under his Uniform Player Contract.?%*

There was a comparison of the decision of the NBA to the FIFA’s Article 18 ad-
dressing a third-party ownership ban.?% FIFA defined a ‘third-party’ as: “a party other
than the player being transferred, the two clubs transferring the player from to the other,
or any previous, with which the player has been registered.”?*® TPO is used mostly in

South America football clubs, where an agent, or company or investment fund buys the

200 paddy Baker, “NBA Player Spencer Dinwiddie Taps Broker-Dealer in Push to Tokenize Sports Contracts”
(14 September 2021), online: < https://www.coindesk.com/business/2020/03/03/nba-player-spencer-
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202 SEC v W. J. Howey Co., 328 US 293 (1946).
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204 NBA NBPA Collective Bargaining Agreement (2017), online (PDF): <https:// cosmic-
s3.imgix.net/3c7a0a50-8e11-11e9-875d-3d44e94ae33f-2017-NBA- NBPA-Collective-Bargaining-
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205 FIFA “Regulations on the Status and Transfer of Players June 2019 Edition”
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economic rights of a professional football player either in a whole either just a part of
them from a franchise.?” The first time the European public became familiar with the
concept was in the summer of 2006 when the Argentinian internationals Carlos Tevez
and Javier Mascherano who have acquired European wide attention after their appearanc-
es in the 2006 World Cup, were transferred to West Ham which participates in the Eng-
lish Premier League. A lot of discussion was around the exact amount of the transfers
and it was later revealed that the players’ economic rights have been sold to a company
MSI, which had withheld a percentage for any future transfers. The then president of the
Union of European Football Associations Michel Platini characterized TPO as a type of
modern slavery. The difference is evident in the case of Dinwiddie and technology is the
safeguard in the transaction. The smart contract can include the specific provisions of the
agreement and blockchain technology can guarantee the transparency and privacy of the
transactions. “Ownership” over the athlete will then be viewed only as ownership over
the investment opportunities of the contract that is under tokenization.

Going back to Dinwiddie’s case, the NBA decided that his contract acts as a secu-
rity interest for the investment, and the other party should be characterized as a third par-
ty under the provisions of the CBA.2% Many critics agree with Dinwiddie’s view since
“It will be very hard for the league to stop him, legally, because the arrangement is not
tied to his contract but to the amounts promised over the three years. Once received,
Dinwiddie will use his salary to pay early investors with interest. The league and teams
cannot tell players what house or car to buy. And they cannot control what investments or
business arrangements.”?%

Dinwiddie’s case could be a good example for the future integration of fintech
applications in sports. This investment strategy will be taken into account in the new
CBA rules that take into regard blockchain technology. Spencer Dinwiddie’s attempt and

possible success will have ripple effects throughout most major sports, not only basket-
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ball.?!® Contract tokenization brings fans closer to the athletes increasing their engage-
ment with them. Sports contracts may not be easy to tokenize and there are of course a lot
of obstacles in the way of athletes. Dinwiddie’s attempt to take one year of his earnings
and making an investment vehicle that gives back to investors a percentage of future
earnings can make sense but there is no certainty in the field especially considering the
uncertainty around the career of professional athletes.?!* Of course, history has shown
that when investors see opportunities for greater growth of revenues it is not long before
the specific structure and regulation is created and applied.

In addition, there is another opportunity for investors that want to invest on pro-
fessional athletes that participate in individual sports like professional tennis or are pro-
spects that are in need of funding in the early stages of their careers. By funding athletes
via a digital platform, a contract is established between investors and the selected ath-
letes.?*? Startup companies like SportyCO, started investing in this field. SportyCO has a
setup that allows investors to invest in professional athletes through the use of the smart
contract by tokenizing the professional athlete for future profit for the investors.?** Glo-
batalent, a startup company, gives the opportunity to investors to fund athletes and clubs,
while athletes can find required funding, while the investors get back for their investment
a predetermined amount of their future income depending on the investment agree-
ment.?** Clubs and sports institutions can raise funds in exchange for a percentage of
tickets, sponsorship, television rights and more, in a transparent and public way.?*® This
provides the investors part of the endorsement deals at an agreed upon percentage to be
paid over some time.?!® Not just for the tokenization and investment opportunity for in-

terested investors alone, the blockchain technology is poised to breach the need gap be-
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tween professional athletes and enthusiastic fans of the sporting industry.?!” These appli-
cations can be extremely helpful in the sports industry since the engagement of
fans/customers is one of the fundamental goals of sports marketing. Franchises, leagues
and organization bodies of sporting events aim to maximize the engagement of fans
through various initiatives so technology can be a valuable tool in order to achieve that.

It is possible that franchises can be characterized as an equivalent of publicly
traded commodities since blockchain technology can help transform a traditional way of
investment in the sports industry. As opposed to tokenization of player contracts, individ-
uals were able to purchase shares of their sports franchises. Shares at a publicly owned
nonprofit organization such as the N.F.L.’s Green Bay Packers are most accurately held
as a novelty rather than an investment. 28 The owners of the shares do not gain any equi-
ty, there are no dividends, and the team does not fall under the protections of the SEC.2°
There are other advantages and incentives to the shareholders- investors. They can be
granted voting rights, access to meetings, and of course the publicity and high-profile
networking that comes with the ownership of the club.?%.

2.9 Tokenization of sports memorabilia and Non-Fungible Tokens

Sports memorabilia has evolved to a huge business and the value only of the U.S
sports memorabilia industry was estimated at $5.4 billion only in 2018.%2! In a same way
as art collectors operate some individuals might purchase memorabilia solely for their
own enjoyment, for others it can be a status symbol or an investment. Although sports

memorabilia can be acquired as an investment opportunity it is common that collectors
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collect associated memorabilia due to sentimental reasons.??> The Olympic Manifesto, an
autographed manuscript by Pierre de Coubertin dating to 1892, sold for an astounding
$8.806.500,00 besting the high estimate by nearly 8 million and setting the world auction
record for sports memorabilia.?® From autographed pictures, cards or coins to equipment
that is used in various sports (such as football boots or baseball bats) and even a trade-
mark piece of chewing gum from the final game Sir Alex Ferguson's has ever coached
which was sold for £390.000,00%%* and a 1928-1930 Babe Ruth jersey which reached a
price of $5.64 million in 2019, the prices of some memorabilia can reach unprecedented
ammounts.?2® Whether the memorabilia have a sentimental value to the buyer as well as a
speculative investment that predicts the rise of the value of the item there is definitely a
huge market with great potential for both fans or investors and sports clubs and organiza-
tions. This collectible market for sports memorabilia is an ideal use case for NFTs and
they can be used to prove the authenticity of the item which helps to avoid counterfeiting.

The Covid-19 pandemic affected the growth of the sport memorabilia market and
especially the effect of digital ways of doing business. Digital purchases overall in the
U.S. reached a number of $200 billion in 2020, while the sales in EBay raised by 142% in
the first year of the pandemic and Goldin Auctions, which has grown into the go to site
for sports memorabilia, has seen substantial growth while the measures for the restriction
of the Covid-19 pandemic are still in force.??® These increased digital and online growth

can come with some disadvantages as many users are not still not trusting electronic
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transactions. Blockchain technology can be a catalyst in the sport memorabilia business

in three ways.

Firstly, one major problem that technology can assist in its confrontation is the au-
thentication of sport memorabilia. Since the authenticity of these items is often dubious,
collectors, auction houses and sellers would benefit of the possibilities the blockchain can
offer. Secondly, another important possibility that blockchain has made available is the
true and undisputed ownership of digital assets. Finally, the possibility of tokenizing the
physical assets can provide a significant investment opportunity.

The authentication of memorabilia is a huge problem in the industry and technol-
ogy can provide a solid solution. Many items have been proven to be counterfeits or fakes
and the verification of their authenticity is only getting harder. Given the transparency
and the special characteristics of immutability and the difficulty in tampering with,
blockchain can offer solutions to companies and buyers. Pro Exp Media has formed a
partnership with the franchise of LA Kings which competes in the NFL and ensures the
authenticity of all related products offered by their web store. By using Augmented Reali-
ty blockchain platform they have also created a certification mechanism, attempting to
affix an identifying marker to the item which then could even use a QR code to send the
authenticity token directly to a digital wallet.??” Blockchain technology can be used in
order to manage ownership and authorize a transaction as done in other industries, by
providing the transactional history of the item in hand which often have various previous
owners.??® Thus digital proof that the seller is the owner can be guaranteed and a smart

contract can ensure that the resell of a fake copy will not be possible.??°

The potential of DLT and NFT’s can be a game changer in the sports memorabilia

industry since the specific characteristics make it possible to guarantee indisputable proof
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of ownership and authenticity of the items.?% It can also be a cost and time-efficient fac-
tor in the transfer of ownership of an item, by utilizing a smart contract that makes possi-
ble automated execution of payments and other terms.?*! By preserving the value of the
items and providing a safeguard mechanism against fraud schemes blockchain can en-

hance the credibility of the sports memorabilia industry.

In addition to the physical items that the blockchain technology can be used in or-
der to prove their authenticity, the technology is applicable for games (blockchain games)
and token-based digital collectibles and another important issue that blockchain can
solve, is the ownership of digital assets. While the only problem for physical assets is
forgery, digital assets can be copied an unlimited number of times, thus, there was not
possible for a digital creation to be unique. Blockchain made that possible. Alex Atallah,
co-founder and CTO of OpenSea, the largest NFT marketplace, claims that there will an
increase in the importance of NFTs in the futere since they will be the “keys” to many

digital experiences.?*?

As noted above there are many concerns and legal issues around NFTs. In the
sports industry nonfungible sports tokens could additionally attract gaming regulators.?®
Tokens as digital collectibles in the concept of e-gaming and fantasy sports given that
they are characterized as securities, if not structured properly, could run afoul of securi-
ties laws. In such cases the abovementioned Howey Test?®** can be critical in order to
characterize the token as securities. If users pay money for digital items based on an ex-
pectation of profit and the expectation of profits is arguably derived from the managerial

efforts of others (e.g., the token platform operator), the token could be found to be a secu-
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rity.*® If token marketplaces permit sale of tokens that meet the test for a security, they
might be deemed a security exchange. The SEC recently issued guidance on platforms
that permit users to buy and sell digital assets, including digital coins and tokens. 2*5Ac-
cording to the SEC, a number of these platforms provide a mechanism for trading assets
that meet the definition of a “security” under the U.S. federal securities laws and if a plat-
form offers trading of digital assets that are securities and operates as an “exchange,” as
defined by the federal securities laws, then the platform must register with the SEC as a
national securities exchange or be exempt from registration. 2’ New and consistent with
the advances of technology, regulations and laws have to be implemented at jurisdictions
that operate as centers of e-sports, betting and fantasy sports since the industry is highly
globalized and there are no barriers to investors that want to operate and invest in this

digital world.

Furthermore, the sport memorabilia industry can be affected by tokenizing the
physical assets as an investment opportunity. Since tokenization and fractional ownership
is a possibility through blockchain technology it is possible for items to be offered in par-
tial ownership.2% In sports memorabilia it is ideal since there is no possibility of physical
consumption of the object as opposed to the fine wines and spirits industry and the value
of the items can only increase.?®® Tokenization of sports memorabilia would make it pos-
sible for a much wider base of collector investor that are interested in fractional owner-
ship in fungible assets but cannot obtain a whole object, mainly due to the huge amounts
required to obtain the item as seen in the previous paragraphs. A recent example that the

sports memorabilia industry can follow is that of the wine industry. Fine wines became
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recently the first tokenized security by the law of Switzerland.?*® The newly implemented
legal framework allows companies to build platforms that conform to those regulations
and gives them a competitive advantage over other jurisdictions where such activities are
not allowed or simply don’t have a clear regulatory sheme.?*! This could easily be a guid-
ance for the sports memorabilia industry since the items are often hard to access for in-
vestors and the tokenization may enable issuers to make unique investment opportunities

more accessible as done in the fine wine sector.242

2.10 Data in sports

One of the most known paradigms of the use of data in professional sports as a way to
compete with much wealthier franchises is the story of the then Oakland Athletics base-
ball team general manager Billy Beane. As depicted in the book “Moneyball: The Art of
Winning an Unfair Game” and the 2011 motion picture “Moneyball” with Brad Pitt in the
role of Billy Beane, the Oakland A’s mediocre team with a much smaller budget than the
other franchises in the M.L.B. exploited data in order to be competitive. The analysis, the
focus of metrics the statistics of the sport that measure in-game activity helped the fran-
chise assemble a competitive baseball team in 2002, despite the limitation on budget and
the small market of the city of Oakland. Going from the long-established strategy of de-
pending on the skills of their scouts to find, evaluate, judge, and recruit players, Billy
Beane took a decision to base the evaluation of players on numbers in order to compete

against much richer franchises in the professional league of baseball in the U.S.A.

240 Kyt Dotson, “Fine wines become first tokenized security issued under new Swiss blockchain law” (1
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Even though many were reluctant and criticized the extensive use of data in sports,
Billy Bean’s paradigm found many followers in a wide range of sports and started a revo-
lution in the decision-making of front offices. Examples of extensive use of data come
from a variety of sports and countries. From the N.B.A. franchise of Houston Rockets
with the controversial era of Darryl Morey acting as general manager of the franchise to
the professional sports gambler Matthew Benham who has led his football teams FC
Midtjylland and F.C. Bradford to success in England and Denmark respectively, the par-
adigms of the use of data in sports seem to have no end. It is almost impossible now to
imagine a top tier club at any sport operating without a data analytics department. There
is a trend that the officials and the executives of sports clubs are closer to the profile of
individuals for example lan Graham, the former director of research of Liverpool F.C.
who has completed a Ph.D. at the University of Cambridge in the field of theoretical
physics. Nowadays, sports analytics is a fast-growing aspect with an ever-growing influ-
ence in many parts of the sports industry. A thorough analysis of the implications of the
effect data collection has on decision-making on and off the field would be beyond the
scope of this thesis and there is an extensive bibliography on the matter. In the next few
pages, the focus will be on issues raised by the interaction of data protection legislation
and blockchain technology. The new technologies’ capacity for higher volume and accu-
racy in the collection, analysis, and editing of data can assist stakeholders in their deci-
sion-making progress while giving to organizations a competitive advantage on and off
the pitch. Data management is a huge issue not only in the sports industry but in most in-
dustries and data protection laws and regulations have been implemented in the past years

in many jurisdictions worldwide.

2.11 BigData
It is evident in recent years the tendency in professional sports to search for ways

and means of increasing revenue and maximizing profits, so big data gives an opportunity

to collect information that can enhance fan engagement, provide advantages in decision
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making, and generate new sources of income. 2** These data can be collected from vari-
ous sources such as computer analysis of games, of fan reactions in social media or inside
sporting facilities, etc. New technologies that assist the data collection and analysis and
can assist decision-making in various fields and also increase organizational performance
have been introduced in the sports industry.?** On-and-out-of-pitch decisions in profes-
sional sports are made with the assistance of tools that use the endless possibilities tech-
nologies have to offer.

“Big data” is used to describe datasets whose size is beyond the ability of typical
database software tools to capture, store, manage and analyze.?*® This is not a definition
that defines big data in terms of being larger than a given number of terabytes.?* It is safe
to assume that the minimum size of collections of data that can be characterized as big
data will increase given the rapid pace of technology advancement.?*” Depending on the
sector and the software tools that are used in the gathering of data the definition of big
data can vary in any particular industry.?® The concept of big data, includes four charac-
teristics: volume, variety, velocity, and value.?*® Sports big data can be characterized as a
huge collection of data relating to sports including acquire, store, manage, and analyze far
beyond the capabilities of traditional database software tools, including five features:
volume, variety, velocity, veracity, and value.?®® There are many advantages that the use

of big data can provide to sports stakeholders.>! For example, data analysts and scouts in
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professional teams gather data around the levels of physicality, performance, and fitness
so they can predict their full potential. The results and the reports data analysts can pre-
sent to the decision makers of each franchise (whether is the general manager, coach or a
committee that decides on the matter) can provide a tool for decision-makers that also can
be used in everyday work within the club (training sessions, rehabilitation schedules etc.).
Performance reports, season long performance statistics, health data and injury history,
training performance, and analysis, and other metrics and stats can assist also coaches in
game related decisions. These data that a sports club or organization has collected from
its customers and fans are a form of intellectual property with an importance not less sig-
nificant than the other IP assets including logos, patents image and media rights.

These is an increased number of sources that data are collected from in many
sports. These sources may have additional legal restrictions since they may include medi-
cal and biometrical information among others. Future collective agreements between
leagues and players’ associations (as the next agreement between players and the N.B.A.)
will definitely include provisions about the data in compliance with data protection laws
and directives in order to protect the interests of athletes and also face the new reality of
data being used as a tradeable asset. One evident example that would certainly cause a lot
of discussion between all stakeholders is biometric data. These data can be collected from
wearable technology (wearables) in sports such as football or basketball, which include
various biometric statistics, including heart rate, skin temperature, and sleeping patterns,
These data can be exploited by the teams or can be an valuable asset and object of trade
to various interested companies.?®? Athlete biometric data (“ABD”) are an example of
data that create legal and ethical issues involving around ownership, access, privacy, and
security of them. Biometric data is defined as “measurements or records that can be used

to identify people as individuals; identifiers may be physiological (such as heartrate, tem-

<https://www.researchgate.net/publication/330006759_A_prospect_for_the_geographical_research_of _
sport_in_the_age of Big_Data>.
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perature, and blood sample analysis) or behavioral”?>® and some wearable devices have
the capability to gather up to 1,000 data points p.s.?** By gathering a large number of da-
ta, there are various risks around the rights of individuals and emerging issues: the ath-
letes who are the subjects of the data collection, the entity that collects and uses the data,
and of course the company that has developed and trades the wearable technology.?>®
Taking into regard the abovementioned, data subject’s rights need to be taken into con-
sideration, the obligations by the data collector set by data protection regulations, and al-
so the provider of the wearable device's obligations about the collecting, storage and ac-
cessing of data.?*®

The quality of the data collected by various sources, either video analysis using
Al components to data collected by wearable sensors, and the accuracy of these data will
dictate the rate other technologies advance in the sports industry as well. Athlete perfor-
mance, decision-making in the front offices and on the coaching stuff, experiencing a
sporting event on the field and on television, and even betting on the sporting event will
all be “smarter” and the available data will definitely change the way sports are perceived

moving forward in the 21% Century. 2%

2.12 Data of athletes and blockchain.

The characteristics of blockchain technology as presented in detail in the first
chapter of the present thesis can have a big impact in data collection, management and

exploitation. Especially in the context of the sport industry, the application of technology
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could mean the development of records that would be stored in the blockchain and any
changes would be recorded thus preventing tampering. Blockchain technology as an im-
mutable publicly distributed ledger can be used as a data bank for the storage and secured
sharing of personal information and data between interested parties whether they are
sport clubs, governing bodies, anti-doping agencies or athletes etc. The information of
teams, sports brands, and professional athletes can be stored on this immutable distribut-
ed ledger. This will eliminate any form of incorrect data. Blockchain technology offers an
alternative in the storage of data and statistics about professional athletes. These days, it
all bores down to the numbers that are being produced by these athletes. These statistics
and biometrics from the athletes are essential to the sporting industry. There will be no
need for a central governing authority but the data would be safe on a global network of
users. The security provided by technology makes it possible to safeguard the integrity of
esports for example, where the competitors do not compete in the same physical location.
It could possibly mean that in the 21% Century competitions could be established without
requiring athletes to be physically at the same site as track and field competitions for ex-
ample could be held with the coordination of competition time, competitors, equipment,
and officials that determine the order of competitors — all watched and scored via an
online site and the data been uploaded to the blockchain. This is far from being a viable
option at the time but blockchain technology guarantees the integrity of data which is es-
sential in the process of making the concept of sport as a true global entity and opening

many possibilities that would revolutionize sports.?®®

Blockchain technology can assist data collection professionals in collecting, shar-
ing, and distributing athlete-related data. Especially sensitive personal data as health and
injury records and doping testing results can be processed on a secure, imputable and
transparent database. The information can be distributed through blockchain, enabling for
example teams doctors and physiotherapists to process information about injuries, reha-
bilitation methods, effects of medicines and physiotherapy techniques, rehabilitation

timelines and development of relevant equipment etc. Possible infringement of the per-

258 Cheryl Mallen, Emerging Technologies in Sport Implications for Sport Management, ed (New York,
Rutledge, Tylor and Francis Group, 2019) at 168.
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sonal data’s protection, (depending on the jurisdiction's data privacy laws) can be mini-
mized since such information will be anonymous and pseudonymity will be guaranteed
by cryptography.?®® Especially on doping relating data since the use of doping has been
on the rise, and the sporting industry has been trying to put professional athletes under
constant monitoring, blockchain can help store and access relevant data. Using block-
chain in sports, the doping control results and records of athletes can be recorded and
stored on the blockchain network. This secured network management on the blockchain
can be the answer to the prescription and test result problem. Of course, there will be sev-
eral regulations that will guide this process; the data being uploaded will have to be tested
reliably. The security of the information is left to the incorruptible strong cryptography of
blockchain technology. This is all aimed to protect the integrity of the sport and its pro-

fessional athletes.

The rights of athletes around their personal data don’t have many differences as
those of any other’s subject but the value of the accumulated databases to clubs, fran-
chises, organizations, and other companies that operate in the sports industry, gives many
examples of the issues that may arise by implementing blockchain technology in data col-
lection. Athletes have various other rights regarding their personal data including the
right to be informed about the data, the right to access them and the right to have their
data deleted among others. A number of the accumulated data, stored, and analyzed is
about the player's health, genetic and biometric data which require explicit consent is re-
quired in order to process them and data protection legislation must be taken into ac-
count, and blockchain companies along with data collectors must comply with these

regulations.

2.13 Blockchain, data and the General Data Protection Regulation (GDPR):
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In the EU the legal framework that protects personal data is the General Data Protec-
tion Regulation (GDPR)?® which replaced the 1995 Directive 95/46/EC, which was the
previous European legal framework that regulated the process of personal data. The new
GDPR on the protection of data subject rights regarding the processing and utilization of
personal data and also on the utilization and movement of data as freedom of expression,
enhances and implements the rules and guidelines in order to protect fundamental rights
and freedoms inside the EU territory and outside if certain requirements for appliance are

met.261

The focus of the regulation is personal data privacy and protection and it requires
compliance from individuals and companies as requesting permissions from the data sub-
ject (the owner of the data) before gathering, storing and utilizing the relevant infor-
mation. Personal information that is common in the sports industry such as medical histo-
ry, injury reports, biometric data, and of course other data besides the ones relevant to the
medical data of athletes, such as banking details or salary info, etc, can cause social, po-
litical, technological and financial damages if the information falls to the hands of unau-
thorized entities or personnel. 252 People that are the data subjects are the owners of their
personal data. The GDPR emphasizes ’personal data’, including any information relating
to an identifiable person who can be directly or indirectly identified in particular by refer-
ence to an identifier which can include name, social security, tax or ID numbers, geo-

graphical data or unique online identifier.2%®

Blockchain as a distributed ledger has the potential to revolutionize data collec-

tion, storage and utilization Especially in the matter of security of data storages, of secure
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32022R0720 - en - EUR-Lex of 27 April 2016 on the protection of natural persons with regard to the pro-
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eral Data Protection Regulation) ” online: EUR &lt;https://eur-lex.europa.eu/legal-
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transactions blockchain can provide an industry changing tool. Since in the blockchain
users are able to store data across multiple systems and protect against tampering of data.
The decentralized transaction processing in the DLT system avoids some of the vulnera-
bilities that occur when the data are stored in a centralized database.?®* But on the other
hand there are legal implications about the interaction with GDPR on the process of data,
the data processor and the identity of the parties, among others.

There is much controversy and discussion around blockchain technology and
compliance with the GDPR, since some unique characteristics of the technology make
compliance impossible, so alternative solutions and measures need to be taken into ac-
count. First of all, the issue of the data processor is crucial especially considering liability
issues. The anonymity of blockchain makes it firstly difficult to properly identify the us-
er, and on the other hand the collective participation of miners seems at a first review to
make everyone involved liable. It is supported that every block or miner is responsible
for the processed data.?®® According to GDPR?% “Where two or more controllers jointly
determine the purposes and means of processing, they shall be joint controllers. They
shall in a transparent manner determine their respective responsibilities for compliance
with the obligations under this Regulation, in particular as regards the exercising of the
rights of the data subject and their respective duties to provide the information referred to
in Articles 13 and 14, by means of an arrangement between them unless, and in so far as,
the respective responsibilities of the controllers are determined by Union or Member

State law to which the controllers are subject” making essential and necessary the exist-
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ence of an agreement between all parties. In closed blockchains, it is possible to do so if
they have all agreed to be considered data controllers, whereas in open blockchains this is
not a viable possibility, so there is a need to designate a data controller in order to be held
liable. The participating nodes in the blockchain have various tasks as validating other
nodes, participating in the mining of new blocks for profit, and maintaining a copy of the
ledger among others. It is beyond the scope and purpose of nodes to identify issues about
regulating data collection, processing, and utilization. The nodes execute a new block in-
to the network and once it is verified and added to the blockchain it is not possible to edit
or amend it without changing the whole network.?®” During the operation of smart con-
tracts where the code is uploaded to the blockchain and when they are executed (when
the predetermined requirements are met) it is a matter of debate who is the controller of

data and whether it is only the publisher or everyone involved.

When blockchain technology is used in personal data collection or procession
there are obligations for the stakeholders that are involved in the collection and utilization
of data that they may not be able to comply with. Blockchain technology and GDPR
seem to conflict since the former uses cryptography to protect data and privacy rights,
which has the characteristics of the blockchain (not easy to tamper with, absence of a
central authority, anonymity, etc) regarding the storage and management of data. The lat-
ter has a central governing authority as a safeguard in protecting personal data from com-
panies that store huge amounts of data which seemingly are opposing the use of block-

chain. %8

Most importantly, the field where GDPR and blockchain seem to conflict with
each other, is the right to be forgotten. The subjects of data collection have the right to

have their personal information removed by the data collector.?%® A basic right given by
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the GDPR s the right to have their data deleted which cannot be done in the blockchain
since it is technically possible to delete data stored in the blockchain but there will be an
indicator of the place where the data are kept. GDPR explicitly guarantees the right to
permanently delete the data (‘right to be forgotten’) in the text of the regulation.?’® In the
case where a subject of data asked for the stored in the blockchain data to be deleted the
data processor must delete them from all blocks which would alter the very essence of the
technology. The fact that the right to be forgotten is controversial to DLT technologies
was identified by the European Parliament which “Underlines that although DLT pro-
motes self-sovereign identity, the ‘right to be forgotten’ is not easily applicable in this
technology;”?* In the event the blockchain is used as a database transaction with person-
al data, it will definitely contradict with GDPR mandates on the abovementioned basis.

Blockchain with a first review seems to be in conflict with GDPR. The provisions
about the right to be forgotten which as mentioned before are integral to the regulation
are in contrast with the same nature of blockchain technology and especially the features
of immutability and decentralization. On the other hand, it can be supported that GDPR
and blockchain take different approaches towards the same goal.?’? Both the GDPR and
blockchain aim to promote secure and private collection of data and give the data subjects
the freedom of control. GDPR and blockchain are conflicting and coherent at the same
time and the conflicts need to be resolved by altering some aspects of the blockchain in
order to comply with GDPR. This is a point of conflict since it seems that compliance can

only be achieved by altering some of the basic characteristics of blockchain. 27
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EPILOGUE

Concluding remarks

The aim of this thesis was not to expand on all of the legal matters from the use of
the novel technologies- this would be impossible due to both the extent of the applicabil-
ity and presence of various technologies in the sports industry, but also due to the variety
and complexity of the legal matters that have arisen and will continue to emerge in fol-
lowing years. The present thesis was rather a brief and selective presentation of the digi-
tal technologies that are most likely to have a greater application in the sports industry
and then present a brief analysis of several issues that will certainly be the subject of con-
troversy between sports organizations, legislative bodies, courts, lawyers and computer
engineers in the following years. Thus, it was inevitable to present the technical descrip-
tions of the relevant technologies before getting into further detail about their implemen-

tation in the sports industry and the legal scrutiny around them.
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Of course, these are not the only technological advancements that will have a vital
role in the sports industry. Artificial intelligence (Al) has probably the biggest potential
of the new technologies and subsequently has already brought up challenges arising from
the peculiar nature of Al that lawmakers and regulators have to take into consideration.
The use of Al in the sports industry is evident in data management where both on-field
and off-field decisions are made in many sports without any human interaction. Virtual
reality and augmented reality can be the norm in the way sports are viewed and experi-
enced in the future since they promise an even interactive experience to the consumer-fan
that is competitive to the biggest blockbuster motion picture movies. Robotics has the
potential to expand the limits of human achievements even more. Physical technologies
and the improvement of the human body by innovation in the fields of nutrition, training,
and rehabilitation guarantee the expansion of the careers of professional athletes. Ath-
letes, consumers, and managers will be affected by the level of implementation of tech-
nology in certain sports and certainly, there would be a change in the way they operate in
the sports industry. Those who gain the competitive advantages of these technologies and
find creative ways to incorporate them into their organizations and sports will thrive in
the new digital world. the application on the FinTech industry makes a perfect fit for the
future of sports, particularly as it relates to sports as a business. While the short-term
benefits will be limited by the willingness of the shareholders to accept some of these
drastic changes, the long-term future of sports will be profoundly impacted by the ad-
vances in fintech. Sports governing bodies and national sporting organizations along with
the national and transnational governing bodies ensure that sports remain healthy and sus-
tainable and also that the sport product must remain attractive.?”* As the general public
and the newer generation of fans and consumers will be more and more familiar with new
technologies, they will significantly increase the effect that digital applications have in
sports. The challenge for companies that want to promote technological innovation is to
remain committed in encouraging and educating every stakeholder on the importance of

the adoption of these technologies by sports organizations and businesses while they need

274 Supra note 121.
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to be ready to adjust and implement these innovative suggestions in order to gain a com-
petitive advantage over their competitors.2”

Younger generations who grew up in a digital world tend to understand and use
novel technologies, such as applications of fintech and blockchain technology, in a way
that older generations may not. Individual athletes, teams, sports organizations, and com-
panies across the world are utilizing cryptocurrencies and the advantages that they come
with and the use of cryptocurrencies as a payment method in getting more and more fol-
lowers and many prolific athletes are choosing digital means of payment in all kinds of
cryptocurrencies. Incorporating these novel technological advancements into the sports
industry can revolutionize the industry. The sport governing bodies, the sports clubs, and
of course the states that have the willingness to invest in these innovative technologies
should work together to promote their jurisdictions and their business environment as a

contemporary and welcoming ecosystem for new technologies and their proponents.

Depending on the level of their incorporation of smart contracts can revolutionize
life as we know it and not only in the sports industry but on a much broader spectrum.
Since there is controversy even around the legal nature of smart contracts it is easy to im-
agine that all existing principles and norms around contracts are under review. Matters of
civil procedure are sure to come up when courts have to rule about the governing law, the
identity of the parties, and many more matters that are typical of a traditional contractual
relationship. It is possible that regulatory bodies will choose to follow the innovations of
technology.?’® But a possibility is also that a new set of laws and regulations can be es-
tablished following the paradigm of “lex mercatoria” or the one of “lex sportiva” and
founding «lex cryptographia». Setting a set of customary laws to fill the gap that was left
by the nonexistence of regulation about an issue was done by the stakeholders of the in-
dustry by setting the rules in order to regulate the basics of the industry and customary

rules that applied everywhere regardless of the jurisdiction or state. An analogous set of

275 Supra note 21 at 217.
276 Supra note 82.
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customary laws that can be the basis of a global and harmonized legal system can be the
“Lex cryptographia”.”Lex cryptographia” can be the first step of setting a common
ground between professionals of the industry, lawmakers, computer engineers by embrac-
ing the novel technological innovations and pave the way for much bigger integration.
Although legislative bodies have taken initiatives to regulate the area of fintech and de-
sign a firm and stable regulatory framework on crypto relating products as a way to en-
sure investor protection there are still many gray areas left unreached where customary

rules can cover.

Concluding, the special characteristics of the novel digital technologies and espe-
cially the ones of blockchain which include the distributed nature, the digital anonymity,
and the absence of a central authority inter alia, are key factors in addressing the emerg-
ing legal issues and setting the governing law. Whether the existing regulatory frame-
work and the various issues that have already been addressed by legislative bodies and
jurisprudence in various jurisdictions will manage to address the issues and keep up with
the ever-growing pace of technological advancement is a matter to be seen. There is a
need to develop and implement laws and regulations on a harmonized global stage to
achieve predictability and certainty that are essential to a stable and secure environment
to further guarantee the sustainability of the industry. Whether new principles and laws
that take into consideration the special characteristics of the digital age will be imple-
mented or by adjusting the existing legal framework to properly address new technolo-
gies, the sports industry can be an innovator in creating and putting into practice a new
legal guideline in the proper implementation of the new digital technologies in a dynamic

and entrepreneurial industry.
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